11 


v . 
\ f 


4 , oy 
4 2 * 
1 
1 
45 of 
F | 1 
_— 
> 
* 5 7 
ee” 1 
1 E 
LS 
4 5 . 
. 7 
. * 
=; 
i 
- 


4 n in the Laws 


8 


. Doctor of Diviniry, 


AND - | 


% England, ” 
Containing the Ga U NDs-of thoſe||, 


.-: Queſtions and 


unity and Con- 


8 
2 


ah. 


Given concerning, 0 
ſcience thereof; 448 60 ing the Ci- 


vil, Canon Common ne -Statute Laws, 
and ſhewing wherein * they" 


y vary from 


The Filtconth Edition, to a are now added. 5 IHE 
_ Thirteen Chapters on the Power and Juriſdic- . 
tion of the Parliament, &c. omitted i in all the > 
te en fince the Year 15 Un | | 1 


— | 


8 


r 


1 Printed by HN ANY LiIx Tor, Law. Printer to the 


In te 8 A v O „ 5 


King's moſt Excellent Majeſty, fo l 1 
the Dove in Bell. T. ard 2 Ling ola 2 : atly 


[Price Bound Four Shillings.) „ 


27 by 


1 


p F7; * 
&, 1%: 4-26 Rata 22.4 2 n FX: 22 þ by Lot o FN 
one andtherr 1e '2 
- £3. 
, | $9 
t 7 % F; Af 
: SK 


* * o — * Nee 
NT as F 


* 
. 


1 A. 


* 
. — 
7 
o 
n 


£1 


of 


- ” * 8 
1 4 4 % 
SE EN 
1 " „ 


* 
| 
, 
5 
8 
\ 


> Yay 
* 
a 
# 
72x 


8 


' * 
D 44 


- 
: 
4 
| 2 2 
| e 
9 2 
93 
| 
x 
! 
F 
: 


- 
1 
* 
x) 
* 
5 
- 


nr N rag 6x 


k Wn Cart 8 4 ; f vi 
2 >. ts 4 5 n . —— - £4 * A 2 x : = 
9 72 NG TRE | TH I g 


1 
x £ 
9 
1 
* 
* 
S hae 78999 H:Hmm„̃ Ll 
* ; 
F 
— 9 


＋ 8 2 . y 5 * 5 ws NC”; "or | 8 1 * 5 7 = WY 
UE a 82 . 2 2 2 0 a Ty, . 
fey 8 . NE * 5% N 7 1 * n 0 . 8 * ad 


wn 


Mi 


ere. . . * Re: 


I 3s 

* 

12 

* 

% 

gt Ss Ge 7 

5 

© Bm” 

. — 

£28 1 : + 
25 ps T8 1 
To, — a. — 15 — * 
A2 a 4 a ” 

9 : 
4 W 1 — i, * — 2 2 *** 

22 

* 9 WI _ _ . — N 

w__ a 0 1 
. 
— 
8 3 
- 
2 
* . 
- 
— 


HE following Treatiſe, which, b ny 
often reprinted, and has ftill appear dd 
without. the Name of ius Anthor, is ne- 
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„ @ Barriſter of the Inner 
og died, according 1 Mr. Wood 
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of bis Book) tranſpefing the two laft Figures,, 
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an ancient Family, lived to be en- 
' tremely old (being above 80 Tears of Age when 
Death ſeiſed him) and that he was buryd it 
be Church of St. Alphage, London, naar 
Cripplegate, There is indeed ſome Variance 


nu the Authors who mention bim in the Spelling 
D of bir Name Sir Edward Coke, N. 7.1% 8 5 
75 Ivin's Cafe, writes it St. Germin, Dy. © 2,” 


+ Fuller, St. German, Mr. Wood, and after 
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7.5: bin the Bibop of Carliſle, Sein tgerman; ; * | 
h all agree that be was the Author of theſe 1 
WE 5 WAs fr publihed in Latin, and 
TE 5 . has had ſeveral Editions in that Langua ge” 
=  ander the Title of Dialogus de fundamentis - 
=}  _Legum Angliz & de Conſcientia; but the 
I” Engliſh has fome few Chapters more than the 
©” Latin. That it was 828 by the Author. 
L — himſelf, ſeems very probable from the Language 
and Style, which are the ſame throughout the = 
1 whole ; and. that be did write ſome of the 
= Chapters in Engliſh <ve have bis own Autho- © 
1 rity for, in the Introduction to the ſecond Part 

of theſe Dialogues, p p. 109. where be gives the 
5 Reaſon of his not writing them in Latin, 

4 - The Deſign of this Treatiſe is to inquire into 
| the Grounds and Reaſons of the Common Law 
England; and to ſhew how conſiſtent every 

i Precepis (bow ſurpriſmg ſoever they may may 

peur at firſt Sight) are with right Reaſon 
2d à good Conſcience. A great many of ib 
3 80 walt curious and intricate Points of Law are 
Ll *  flated ub a Clearneſs that is extremely plea- 
5 bt '- fant and entertaining, as well as uſeful and 
1 ' iuſftrufive;. and all the ſeeming Hardſbips and 
Difficulties in the Caſes of Inheritance, Con- 

FF  trat, Warraniy, Wreck, Afions feign'd, &c. 
are made eaß), and fairly reconcileable to Ms 5 
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THE FIRST. . 


DIALOGUE. 


PIE FEST 8 


We 


7 The Int i on. 


great Acquaintance and Familiari 

| with a Student in the Laws of Eng- 

Land, faid thus unto him; I have had a great 
Defire of long Time to know whereupon 
the Law of England is grounded: But be- 
cauſe the moſt Part of the Law of England 


is written in the French Tongue, 3 9 | 
I cannot, through mine own Study attain to 


the Knowledge thereof; for in that Tongue 


I am nothing expert. And becauſe I have. 
found thee a faithful Friend to me in all my 


 Bufineſs, therefore I am bold to come to 
| thee before any other, to know thy Mind, 


what be the very Grounds of the Law of 


England, as thou thinkeſt. 

| "Sud That would aſk a great Leiſure, and 
it is alſo above my cunning to do it: Ne- 
vertheleſs, that thou ſhalt not think that I 


would wilfully refuſe to fulfil thy Defire, I 


ſhall with good - will do that in me is to fa- 
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tisfy thy Mind. But I pray thee that thor 
wilt firſt ſhew me ſomewhat of other Law: 
that pertain moſt to this Matter, and that 
Doctors treat of, how Laws have begun; and 
then I will gladly ſhew thee, as methinketh, 
what be the Grounds of the Law nl Eng- 


4 


land. 

A 1 wil with goodwill Yo. te the 
 ayeſt. Wherefore thou ſhalt underſtand, that 
Doctors treat of four Laws, the which (as me 
ſeemeth) perta in moſt to this Matter. The 
firſt is 2 Law Eternal. The ſecond i is the 
Lau of Nature of Reaſonable Creatures, the 
which, as I have heard ſay, is called by them 
hat be learned in the Law of England, the 
Law of Reaſon. The third we Low of - 
10 fourth © he on wy We. nn 
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S * 
Of de Law Eternal. 


IKE as chere is in every Artificer a Reaſon 
of ſuch-like Things as are to be made by 
his Craft : So likewiſe it behoveth that in 


every Governor there be Reaſon and a Foreſight 
in the governing of ſuch Things as ſhall be or- 
dered and done by him to them that he hath the 
Governance of. And foraſmuch as 4 


lnighty. ff” 
God is the Creator and Maker of all Creatures, 


to the which he is compared as a Workman to 
his Works, and is alſo the Governor of all Deeds 
and Movings that be found in any Creature: 
Therefore as the Reaſon of the Wiſdom of God 
(inaſmuch is Creatures be created by him) . is the 
Reaſon and Foreſight -of all Crafts and Works 
that have been or ſhall be; ſo the Reaſon of the 
Wiſdom of God, moving al Things by Wiſdom 


made to a good End, obtaineth the Name and 


\ Reaſon of a Law, and that is called the Low 
Eternal. 


And this Law Eternal is called the firſt Bow: 3 
And it is well called the firſt, for it was before all 


other Laws, and all other Laws be derived of it. 
Whereupon St. Auguſtine ſaith, in his Firſt Book 
of Free Arbitrement, that in Temporal Latus no- 
thing is righteous ne lawful, but that the Pe have 
derived to them out of the Law Eternal, Where- 
| fore every Man hath Right and Title to have that 
| he hath righteouſly, and of right wiſe Judgment 

of the firſt Reaſon, which is the Law Eternal. 
Stud. But how may this Law Eternal be known? 
For, as. the Apoſtle writeth in the ſecond Chap- 
ter of * Firſt TOOL the Corinthians, 9 — 
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ay, No Man n ; ih God but the 


Spirit of God ; wherefore it ſeemeth that he open- 
eth his Mouth n Heaven, that attempteth to 
ROY it. — 


” Dot. This Law Eternal no Man may know 
as it is in itſelf, but only bleſſed Souls that ſee 
God Face to Face. But Almighty God of his 


Goodneſs ſheweth of it as much to his Creatures 
as is neceflary for them, for elſe God ſhould bind 


his Creatures to a Thing impoſſible ; which may 


| in no wiſe be thought in ns Therefore it is to 


be underſtood, that three Manner. of Ways Al- 
mighty God maketh this Law Eternal known to 
His 3 reaſonable. Firft, by the Light of 


Natural Reaſon; Secondly, 
tion; 7 hiraly, by the Order of a Prince or any 


other ſecundary Governor that hath Power to | 


bind his Subjects to a Law, 
And when the Law Eternal or the Will of 


| God i is known to his Creatures reaſonable by the 
Light of natural Underſtanding, or by the Light 
of natural Reaſon, that is called the Law of Reafon: 


And when it is ſhewed by heavenly Revelation in 
ſuch Manner as hereafter ſhall appear, then it is 
called the Law of Gd. And when it is ſhewed 
unto him 'by the Order of a Prince, or of any 


other ſecundary Governor that hath a Power to 


= a Law upon his Subjects, then it is called the 
Law of Man, though n it be made of 
God. For Laws made by Man that hath re- 
ceived thereto Power of God, be made by God. 


Therefore the ſaid three Laws, that is to ſay, the 


Law of Reaſon, the Law of God, and the Law 


of Man, the which hath ſeveral Nantes after the | 


Manner as they be ſhewed to yore be e a 
God one Law Eternal. 


„ a 


by Heaveply . | 
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CHAPTER IM. „„ 


And this is the Law of which it is written 
Proverbiorum oftavo, where it is ſaid, Per me re- 
ges regnant, & Legum conditores Jufta difſcernunt ; . 
that is to ſay, By me Kings reign, and Makers _ 
of Laws digen the Truth. And this ſufficeth 
for this Time for the Law Eternal. 1 Sy 


CHAP. n. 


q Of the Law of Reaſon, tbe ins by 
Rur is cald the Law of Nature 7 : 


; 2 2 reatures. 


IRST i it is to be underſtood, that the Law of 


1 | Nature may be conſidered in two Manners, 
that is to ſay, generally and ſpecially, When it is 


conſidered generally, then it is referred to all 


Creatures, as well reaſonable as unreaſonable ; 
For all unreaſonable Creatures live under à cer- 
tain Rule to them given by Nature, neceſſary for 


them to the Conſervation of their Being, But 


of this Law it is not our Intent: to treat at this 


Time. The Law of Nature ſpecially conſidered, 1 
which is alſo called the Law of Rea _ pertain- 


eth only to Creatures reaſonable, that is, Man, 
which' is created to the Image of God. 

And this Law ought to be kept as well among 
Jews and Gentiles, as among Chriſtian Men : 


And this Law is alwa my good and righteous, ftir- 


ring and inclining a to Good, and abhorring 


Evil. And as to the ordering of the Deeds of 

Man, it is preferred before the Law of God, and 
it is written in the Heart of every Man, teaching 
him what is to be done, and ne 65 is to be fled: 
And becauſe it is written in the Heart, therefore 
it may not be put ow ne it is never changeable 
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ts the Felicity of this Life. 


6 DIALOGUE I 
by no Diverſity of Place, ne Time: And there- 
fore againſt this Law, Preſcription, Statute nor 


882 may not prevail: And if any be brought 
inſt it, they be not Preſcriptions, Statutes 
Suſtoms, but hings void and againſt Juſtice. 

And all other Laws, as well the Laws of God as 

to the Acts of W as other, be grounded there- 

upon. 

187% Sith the Law of Reafon is written in 

the Heart of every Man, as thou haſt ſaid before, 

teaching him what is to be done, and what is to 
be fled, and the which thou ſayeſt may never be 


put .out of the Heart, what needeth it then to 


have any other Law 3 the AQs 
and Deeds of the 

Dee. 3 

ee ge. nevertheleſs be- 

fore E written, it greatly lett and blind- 

ed by evil Cuſtoms, and many Sins of the Peo- | 

ple, beſide our original Sin ; infomuch that it 


3 hardly be diſcerned what was righteous and 


what was unrighteous, and what was good, and 


what evil. Wherefore it was neceſſary, - the 


good Order of the People, to have man 


added to the Law of Reaſon, as mee” Oh by * 


Church as by ſecular Princes, according to the 
Manners of the Country and of the People where 


ſuch Additions ſhould be exercifed, And this 


Law of Reaſon differeth from the Law of God 
in two Manners. For the Law of God is given 

by Revelation of God; and this Law is given 
by a natural Light of Underſtanding. And al- 


ſo the Law of God ordereth a Man of itſelf, by 
a nigh Way, to the Felicity that ever ſhall en- 


dure; and the Law of Reaſon ordereth a Man 
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CHAPTER I 7 


Stud. But what be the Things that the Law 


fe erg teaches to be done, and what to be | 


pray thee ſhew ne. 
he Law of Reaſon teacheth, that Quad 


is to hw © tne and Evil is to be fled: Alfo that 


thou ſhalt do to another, that thou wouldeſt ano- 
ther ſhould do unto thee ; and that we may do no- 


peacefully with others ; that Juſtice is to be done 
to every Man; and alſo that wrong is not to be 
done to any Nan; and that alſo a Treſpaſſer is 
worthy to be puniſhed ; and ſuch other, "Of the 
which follow 1 other ſecundary Command- 
ments, the which be as neceſſary Concluſions de- 
rived of the firſt. As of that Commandment, 
that Good is to be beloved ; it followeth, that a 
Man ſhould love his Benefattor : For a Bene- 
factor, in that he is a Benefactor, includeth in 
him a Reaſon of Goodneſs, for elſe he ought not 


to be called a Benefactor, that is to ſay, a good | 


Doer, but an evil Doer: And fo in that he is a 
Benefactor, he is to be beloved in all Times, and 
in all Places. And this Law alſo ſuffereth many 
Things to be done: As that it is lawful to put 


Force with Force; and that it is lawful for 
every Man to defend himſelf and his Goods againſt 


an unlawful Power. And this Law runneth with 


every Man's Law, and alſo with the Law of God, 


as to the Deeds of Man, and muſt be always kept 
and obſerved, and ſhall alway declare — ought 
to follow upon the general Rules of the Law of 
Mid, and ſhall reſtrain them if they be any 
thing contrary unto it. 


And here it is to be RET TOP: that after ne | 


Men, the Law wherebyall things were i in Common, 
was never of the Law of Reaſon, but only in the 
Weng 2 4 Time 


thing againſt Truth; and that a Man muſt live 
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Time of extreme © ve For 3 "3 that 
the Law of Reaſon may not be changed; but they 
fay, it is evident, that the Law whereby all Things 
ſhould be in Common, is changed: Wherefore 
4 that was never the Law of Rea- 


WI GHA P. „ 
. of the Law & God. 


T* Law of Ga is a certain Law given by 
terre to a reaſonable Creature, ſhew- - 
ing him the Will of God, willing that Creatures 


3 be hound to do a thing, or not to do it, 


for obtaining of the Felicity eternal. And it is ſaid, 
for the obtaining of the Felicity eternal, to exclude 
the Laws ſhewed by Revelation of God for the 4 
litical Rule of the People, the which be called * 
dicials, For a Law is not properly called the | 
of God, becauſe it was ſhewed by Revelagion of 
God, but alfo becauſe ie e a Man by the 


_ neareſt Way to the Felicity eternal; as been the 
Laws of the Old Teſtament, that been called Mo- 
' rals, and the Laws of the Evangeliſts, the which 


were ſhewed in much more excellent Manner 


than the Law of the Old Teſtament was: For that 


was ſhewed by the Mediation of an Angel; but the 
Law of the Evangeliſts was ſhewed by the Media- 
tion of our Lord Jef Chrift, God and Man, And 
the Law of God isalway righteous and juſt, forit 
is made and given after the Will of God. And 
therefore all Acts and Deeds of Man be called 
righteous and juſt, when they be done according 


abe Law of God, and be conformable to it, Al- 


ſo 
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CHAPTER M. HG 


ſo ſometime a Law made by Man, is called the : 
Law of God. As when a Law taketh his princi- 3 
pal Ground upon the Law of God, and is made for 2 
the Declaration or Conſervation of the F aith, and 1 1 
to put away Hereſies, as divers Laws Canon, and 1 
alſo divers Laws made by the common People, T 
ſometime do; the which therefore are rather to be 
called the Law of God, than the Law of Man. 
Yet nevertheleſs all the Laws Canon be not the 
Laws of God: For many of them be made only for. 
the political Rule and Conſervation of the People. 
Whereupon Fohn Gerſon, in the Treatiſe of x the 
Spiritual Life of the Soul, the ſecond Leſion, and 
the third rollary, faith thus; All the *, pa | 
of Biſhops nor their Decreesbe not the Law of God: E 
For many of them be made only for the political N 
Converſation of the People. And if any Man will 9 
ſay, Be not all the Goods of the Church ſpiritual, 
for they belong unto the Spiritualty, and lead to 
the Spiritualty? We anſwer, That in the whole 
5 na Converſation of the People, there be ſome. 
ally deputed and dedicated to the Service of 
Goa. the which moſt ſpecially (as by an Excel- 


* 


| lency) are called iritual Me =e as religious Men 1 
are. And other, though they walk in the Way 5 
of God, yet nevertheleſs, becauſe their Office is 1 
moſt ſpecially to be occupied about ſuch things as 3 
pertain to the Commonwealth and to the good Or- 


der of the People, they be therefore called Secular 9 
Men or Lay Men, Nevertheleſs, the Goods of the : 
firſt may no more be called Spiritual than the 1 

| Goods of the other, for they be things mere tem- H 
poral, and keeping the Body, as they do in the other. of 
And by like Reaſon, Laws made for the political! 

Orqcer of the Church be called many times ſpiritual, b 
or the Laws of God; nevertheleſs it is but impro- 
| Nr: and other he called Civil, or the Laws of 

| A 1 Man. 
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Man. And in this Point many be oft times de- 

cCeived, and alſo deceive other, the which judge the 

5 things to be ſpiritual, the which all Men know be 

things temporal and carnal. Theſe be the Words 
of 2 Gerſon in the Place alledged before. Far- 
tbermore, beſide the Law of Reaſon and the Law 
of Man, it was Wr 
for four Reaſons. 

The Ni, becauſe Man is ordained to the End 
of the eternal Felicity, the which exceedeth the 
Proportion and Faculty of Man's Power. There- 

fore it was neceſſary that beſide the Law of Reaſon 

Os and the Law of Man, he ſhould be diyected to his 

End by the Law of God. 

__ __  Secandly, forasmuch as for the Dienst, of 
Man's Judgment, ſpecially of things peculiar and 
ſeldom falling, it happeneth oft times to follow 
divers Judgments of divers Men, and Diverſities 

of Laws; therefore, to the Intent that a Man with- 
out any doubt may know what he ſhould do, and 
what he ſhould not do, it was necefary that he 

38: ſhould be directed in all his Deeds by a Law hea- 

23 venly, given by God, the which is fo apparent, that 

no Man FRY rerve from it, asis the Law of God. 

Th, Ma n may only make a Law of ſuch 
things as he may judge upon, and the Judgment 
of Man may not be of inward things, , but only 

ol outward things; and nevertheleſs it belongeth 

to Perfection that a Man be well ordered in both, 
that is to fay, as well inward as outward. 
Therefore it was neceſſary to have the Law of 
God, the which ſhould order a Man as well of 

i 2 inward things as of outward things. 

+ The Furth is, becauſe, as St. . gith in | 

his firſt Book of Free Arbitrement, the Law of Man 
may not punifh all Offences: For if all Offences 
thould be q— the Commonwealth ſhould be 
| hurt, 
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CHAPTE IF. Bl 

hurt, as is of Contracts; for it cannot be avoided, 
but that as long as Contracts be ſuffered, many Of- 
fences ſhall follow thereby, add yer they betulliont 

for the Commonwealth. And therefore that no Evil 

ſhould be unpuniſhed, agate =" 3 
L of God that ſhould leaue no E 


CHAP. IV. | 
4 Of the Law of Man. 1 


1 Law sf Men (the which ſometime k cal- 
led the Law poſitive) is derived by Reaſon, 
as a thing which is neceſſary, and probably fol- 
nies of the Law of Reaſon, and of the Law of 
God. And that is called probable, in that it ap- 
peareth to many, and eſpecially to wiſe Men to 
de true, And therefore in every Law poſitive well 
made, is ſomewhat of the Law of Reaſon, and of 
the Law of God; and to diſcern the Law of God 
and the Law of Reaſon from the Law poſitive, is 
very hard. And though it be hard, yet it is much 
neceſſary in every moral Doctrine, and in all Laws 
made for the common Wealth. And that the 
Law of Man be juſt and rightwiſe, two things be 
_  neceſlary, and that is to ſay, wiſdom and . | 
rity, Wiſdom that he may judge after Reaſon, 
what is to be done for the Communalty, and what 
zs expedient for a peaceable Converſation and ne- 
ceilary Suſtentation of them; Authority, that he 
have Authority to make Laws. For the Law is 
derived of Ligare, that is to fay, to bind. But 
the Sentence of a wiſe Man doth not bind the 
Communalty, -if he have no Rule over them. 
Alfo to every good Law be required theſe Proper- 
ties; that is to ſay, that it be honeſt, rightwiſe, 
; poſlible i in itſelf, and after the Cuſtom of de 
b A 
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| ntry, convenient for the Place and Time, 


neceſſary, profitable, and alſo manifeſt, that it be 
any dark Sentences, ne-mixewith - 
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not captious 
any private — but all made for the com- 


mon Wealth. And after St. Bridget, in the fourth 


Book, in the hundred and twenty-ninth Chapter, 


every good Law is ordained to Ko Health of the 
Soul, and to the fulfilling of the Laws of God, and 


to induce the People to Ay evil Defires, and to do 
Works. Alfo the Cardinal of Camerer wri- 


teth, Whatſoever is righteous in the Law of Man, 


is righteous in the Law of God. For every Man's 


Law muſt be conſonant to the Law of God. And 
therefore the Laws of Princes, the Command- 


ments of Prelates, the Statutes of Communalties, 


ne yet the Ordinance of the Church is not righte- 


dus nor obligatory, but it be n to the 


Law of God, 
And of ſuch a Law of Man that is bunden 


to the Law of God, it appeareth who hath Right 


to Lands and Goods, and who not: For whatſo- 
ever a Man hath by fuch Laws of Man, he hath 
righteouſly ; and whatſoever he hath pins ſuch 
Laws, is unrighteouſly had, 

For Laws of Man not con to the Law of 
God, nor to the Law of Rankin, muſt be obſerved 
in the Law of the Soul: And he that deſpiſeth them, 
deſpiſeth God, and reſiſteth God. And further- 
more, as Gratian faith, becauſe evil Men fear to 
offend for fear of Pain; therefore it was 


that divers Pains ſhould be ordained for e 
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fences, as Phyſicians ordained divers Remedies for 
ſeveral Diſeaſes. And ſuch Pains be ordained by 
the Makers of Laws, after the Neceflity of. the 
Time, and after the Diſpoſition of the People. And 
though that Law that ordained ſuch Pains hath 
thereby a Conformity to the Law of God, * 
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CHAPTER. 13 
the Law af God cotta that the People ſhall _ 


take away Evil from among themſelves; ) yet they 
belong not ſo much to the Law of God, but that 


other Pains (ſtanding the firſt Principles) might be 


ordained and appointed therefore. That is the 


Law that is called moſt properly nt han ©.) 5 


eee 


| And the Philoſopher ſaid in the third Book of | 
- his Ethicks, that the Intent of a Maker of a Law 


is to make the People giod, and to bring them to Ver- 
tue. And although I have ſomewhat in general 
ſhewed thee whereupon the Law of England is 
grounded, (for of Neceſſity it muſt be grounded of 
the ſaid Laws, that is to ſay, of the Law eternal; 
of the Law of Reaſon, and of the Law of God: 5 
nevertheleſs I pray thee ſhe me more ſpecially 
whereupon it is grounded, as thou thinkeſt, as 
thou before haſt promiſed to do. 

Stud. I will with Good - will do therein that li- 
eth in me, for thou haſt ſhewed me a right, plain, 
and ſtraight Way thereto. Therefore thou ſhalt 
underſtand, that the Law of England is grounded 
upon fix principal Grounds. Fin, it is grounded 
on the Law of Reaſon, Secondly, on the' Law 
Ged. Thirdly, on divers general Cuſtoms of the 


Realm. Fourthly, on divers Principles that be cal- 
led Maxims. Fifthly, on divers particular Cuſtoms, 


Sixthiy, on divers Statutes made in Parliaments by 
the King, and by the Common Counſel of the 
Realm. Of which Grounds I ſhall ſpeak in or- 


der as they be rehearſed before, And firſt of the 
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10 be of # Grannd of th Lew sf Engad, 
11 HE an Ground Ab e England i is 
i H the Law of Reaſon, whereof thou haſt treated 
| 7 . before in the ſecond Chapter, the which is kept in 
138 | this Realm, as it is in all other Realms, and as 
[1 © Ml it muſt needs be, (as thou haſt faid 
Ii. Dost. But 1 would know what is called the 
= 7: Sons. doh notued among them that be learned 
> _ in the Laws of England to reaſon what thing is 
po mins foro eines nar the Law of Nature, 
and what not, but all the reaſoning in that behalf 
is under this Manner. As when any thing is 
upon the Law of Nature, they ſay, that 
Reaſon will that ſuch a thing be done; and if it be 
prohibited by the Law of Nature, they ſay it s 
_ againſt Reaſon, or that Reaſon will not ſuffer that 

to be done. 

Dar. Then I pray they Pate wma they 
wg that be learned in the Laws of the Realm hold to 
de commanded or prohibited by the Law of Na- 
tture, under ſuch Terms and after ſuch Manner as 
WE. is uſed among them that be learned in the fd 
. Stud. There be put by them that be learned in 
7 + the Laws of England two Daumen af the Lam of 
1 Reaſon, that is to ſay, the Law of Reaſon þ | 
138: and the Law of Reaſon /ecundary. By the Law of 
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Wars. 


EReaſon primary be prohibited in the Laws of Eng 


nn 
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1 land Murder, (that is, the r 
innocent) Perjury, Deceit, Breaking of the Peace, 
aland many other like. And by the fame Law al- 
0 8 fo 
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c HAPTEA v. rg 


Sie i is lawful for a Man to defend himſelf againſt 
an unjuſt Power ſo he keep due Circumſtance. And 
= rb Promiſe be made by Man as to the Body, 
it is by the Law of Reaſon void in the Laws of 
4 Englald, The other is called the Law of ſecunda - 
ry Reaſon, the which is divided into two Branches, 
that is to ſay, into a Law of ſecundary Reaſon ge- 
neral, and into a Law of ſecundary Reaſon parti. 
cular, The Law of a ſecundary reafon general is 
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grounded and derived of the general Law or gene- . 
neral Cuſtom of Property, whereby Goods move- 1 
able and immoveable be brought” into a certain , 
Property, ſo that every Man may know his own s 
thing. And by this Branch be prohibited in. the +: 


Laws of England Diſſeiſins, Treſpaſs in Lands 
and Goods, Reſcuſs, Theft, unlawful With-hold- ; 
ing of another Man's Goods, and ſuch other. 5 
And by the ſame Law it is a Ground i in the Law . 
of England, that Satisfaction muſt be made for a 4, 
Treſpaſs, and that Reſtitution muſt be made of 4 3, 

fuch Goods as one Man hath that belong to ano- 5 
ther Man, the Debts muſt be paid, Covenantes 

fulfilled, and ſuch other. And becauſe Diſſeiſins 
Treſpaſs in Lands and Goods, Theft, and other, + 
had not been known, if the Law of Property had 
not been ordained; therefore all things that be de- 
rived by Reaſon out of the faid Law of Property 


be called the Law of Reafon ſecundary general, for 1 
the Law of Property i is generally kept in all Con- '2 
tracts. 


"IIS 
— 


The Law of Reaſon ſecundary particular is the 
Law that is derived of divers Cuſtoms general and 
particular, and of divers Maxims and Statutes or- 


dained in this Realm. And jt is called the Law ; 
of Reafon ſecundary particular, becauſe the Reaſon i 


in that and is . of ſuch a Law that i is = | f 
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16 
i in n. Realm, and in none other 


pray thee ſhew me ſome ſpecial Caſe | 
of ſuch a Law of Reaſon * 


which i is 2 
Law of Cuſtom, that if a Man take a Diſtreſs 


lawfully, that he ſhall put it in Pound overt, there 
to remain till he be ſatisfied of that he diſtrained 


for. 


a 


| Reaſon Hh or on the Law of Reaſon ſecun- 
dary, | 


Realm. 


Dee. I pra 


an Example. 
Stud. There is a Law in England, 


And then thereupon may be aſked this Que- 
ſtion, that if the Beaſts die in Pound for lack of 


Meat, at whoſe Peril die they? Whether die they 
at the Peril of him that diſtrained, or of him that 


oweth the Beaſts ? 


Do#t, If the Law be as thou ſayeſt, and that 
a Man for a juſt Cauſe taketh a Diſtreſs, and 


putteth it in the Pound overt, and no Law com- 
pelleth him that diſtrained to give them Meat, then 
it ſeemeth of Reaſon, that if the Diſtreſs die in 
Pound for lack of Meat, that it died at the Peril 


of him that oweth the Beaſts, and not of him that 


diſtrained ; for in him that diſtrained there can be 

aſſigned no Default, but in the other may be aſ- 

ſigned a Default, becauſe the Rent was unpaid. 
Stud, Thou haſt given a true Judgment, and 


who hath taught thee to do ſo, but Reaſon derived 


of the ſaid general Cuſtom? And the Law is ſo full 
of ſuch ſecundary Reaſons derived out of the gene- 
ral Cuſtoms and Maximes of the Realm, that 
ſome Men have affirmed that all the Law of the 
Realm is the Law of Reaſon. But that cannot be 
proved, as me ſeemeth, as I have partly ſhewed be- 
fore, and more fully will ſhew after, And it is 
not much uſed inthe Laws of England; to reaſon 
what Law is grounded upon the Law of the firſt 
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CC HAN 
y, for they be moſt commonly openly known 


of themſelves; but for the Knowledge of the Law 
of Reaſon ſecundary is greater Difficulty, and there- 
fore therein dependeth much the Manner and 
. Formof Arguments in the Laws of England. 
And it is to be noted, That all the deriving of 
Reaſon in the Law of England proceedeth of the 
firſt Principles of the Law, or of ſomething that is 
derived of them: And therefore no Man may right- 
wiſely judge, ne groundly reaſon in the Laws of 
England, if he be ignorant in the firſt Principles. 
Alfo all Birds, Fowls, wild Beaſts of Foreſt and 
Warren, and fuchother, be excepted by the Laws 
of England out of the ſaid general Law and Cuftom 
of Property: For by the Laws of the Realm no 
Property may be of them in any Perſon, unleſs 
they be tame, Nevertheleſs the Eggs of Hawk, 
Herons, or ſuch other as build in the Ground of 
any Perſon, be adjudged by the ſaid Laws to belong 


to him that oweth the Ground. | | a 


HAP. VL 


Of the ſecond Ground of the Law of England. 
THE fecond Ground of the Law of Ti 


£ the Law of God: And therefore for Puniſh- 
ment of them that offend againft the Law of God, 
it is enquired of many Courts in this Realm, if 
any hold any Opinion ſecretly, or in any other 
Manner againſt the true Catholick Faith ; and alſo 
if any general Cuſtom were directly againſt the 
Law of God, or if any Statute were made directly 
againſt it: As if it were ordained that no Alms 
ſhould be given for no Neceſſity, the Cuſtom and 
Statute were void. Nevertheleſs the Statute made 
in the thirty-fourth Year of King Edward III. 
| e 3 whereby 
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1 DIALOGUE 


it is ordained that no Man under Pain of 


Impriſonment ſhall give any Alms to any valiant 
well labour, that they may ſo 


led to labour for their Living, is a good 


3 for it obſerveth the Intent of the Law of 


God. And alſo by Authority of this Law there is 
a Ground in the Laws of England, that he that is 


 Acenr/ed ſhall maintain no Action in the King's 


Court, except it be in very few Caſes; ſo that the 
fame Excommunication be certified before the 
King's Juſtices in ſuch Manner as the Law of the 


| Real, m hath appointed. And by the Authority alſo 


of this Ground the Law of Englund admitteth the 
ſpiritual Juriſdiction of Diſmes Cd Offerings, and 
of all other things that of Right belong unto it; 


and receiveth alſo all Laws of the Church duly 


made, and that exceed not the Power of them 
that made them. Inſomuch that in many Caſes 


it behoveth the King's Juſtices to judge after the 
Laws of the Church. | 


Docr. How may that be, that the King's Ju- 


ſtices ſhould judge in the King Courts after the 


Law of the Church? for it — that the Church 

ſhould rather give Judgment in ſuch things as it 

a make Laws of, than the King's Juſtices. 
tud 


That n may be done in many Caſes, where- | 


of I ſhall for an 22 put this Caſe: If a Writ 
of Rigbt of Ward be brought of the Body, c. And 
the Tenant confefling the Tenure, and the Non- 
age of the Infant, faith, That the Infant was mar- 
ried in his Anceſtor's Da ys, Cc. whereupon 


twelve Men be ſworn, which give this Verdict, 
that the Infant was married in the Life of his An- 
ceſtor, and that the Woman in the Life of his An- 

ceſtor ſued a Divorce, whereupon Sentence was 
given that they ſhould be divorced, and that the 
Heir appealod, which hangeth yet undiſcuſſed, 
praying 
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CHAPTER vl. | 


praying the Aid of the Juſtice to know whether 
the Infant in this Cafe ſhall be ſaid married or no: 


In this Caſe, if the Law of the Church be that the 
ſaid Sentence of Divorce ſtandeth in his Strength 
and Virtue until it be annulled upon the faid Appeal, 


that the Infant at the Death of his Anceſtor was un- 
married, becauſe the firſt Marriage was adnulled 


that Divorce, and if the Law of the Church be, 


hat the Sentence of the Divorce ſtandeth not in 


Effect till it be affirmed upon the ſaid Appeal; then 
is the Infant yet married, ſo that the Value of his 


Marriage cannot belong unto the Lord: And there- 


fore in — Caſe Judgment conditional ſhall be 85 


ven, Cc. And in like wife the King's Juſtices in 
many other Cafes ſha'l judge after the Law of the 


Church, like as the ſpiritual Judges muſt in many 


Caſes form their Judgment after the King's Laws. 
Do#?. How may that be, that the ſpiritual 

Judges ſhould judge after the King's Laws? I pray 

thee ſhew me ſome certain Caſe thereof, 

Stud. Though it be ſomewhat a Digreſſion from 

our firſt Purpoſe, yet Iwill not withſay thy Deſire, 


but will with Good-will put thee a Caſe or two 


thereof, that thou mayeſt the better perceive what 
I mean, If H. and B. have Goods jointly, and A. 
by his laſt Will bequeathe his Portion therein 
to C. and maketh the ſaid B. his Executor, and di- 
eth, and C. aſketh the Execution of this Will in 
the ſpiritual Court: In this Caſe the Judges there 


be bound to judge that Will to be void, becauſe it 


is void by the Laws of this Realm. And likewiſe 
if a Man be outlawed, and after, by his Will, be- 
queathe certain Goods to John at Stile, and make 
his Executors, and die, the King ſei ſeth his Goods, 
and after giveth them again to the Executors, and 
after John at Stile ſueth a Citation out of the ſpi- 
ritual Court againſt the — to have Exe- 

cution 
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cution of che Will: In this Caſe the e of 
the ſpiritual Court muſt judge the Will to be void, 


as the Law of the Realm is that it is; and yet 


there is no ſuch Law of Forfeiture of Goods * | 
n in the ſpiritual Law. 


* © HAP. VII. 
of the third Ground of the Law f England. 


"HE third Ground of the Law of Brglend 
ſtandeth upon divers general Cy/toms of old 

time uſed through all the Realm, which have been 
and approved by our Sovereign Lord the 

King ng, and his Progenitors, and all his Subjects. 
And becauſe the faid Cuſtoms be neither againſt 
the Law of God, nor the Law of Reaſon, and 
| have been alway taken to be good and neceſſary for 
the common wealth of all the Realm; therefore they 
have obtained the Strength of a Law, inſomuch 
that he that doth againſt them, doth againſt Juſtice: 
And theſe be the Cuſtoms that properly be called 
de Common Lato. And it ſhall alway ee ee 
2 by the Juſtices whether there deg ſych gene 7 

om or not, and not by twelve Men. And * 

8 general Cuſtoms, and of certain Principles 
that be, called Maximes, which alſo take Effect by 
the old Cuſtom of the Realm, (as ſhall a in the 
r next following) end — moſt A Bart of the 
Law of this Realm. And therefore our Sovereign 
Lord the King, at his Coronation, among other 
things, taketh a ſolemn Oath that he ſhall cauſe 


-all che Cuſtoms of his Realm faithfully to be ob- 


ſerved. 
Doe. T pray thee hey me ſome of theſe gene- 
ral 3 
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| Stud. 1 will with Good-will: And ad, I ſhall 
der. thee how the Cuſtom of the Realm is the 
very Ground of divers Courts in the Realm, 
— is to ſay, of the Chancery, of the King's Bench, 
of the Cory Pleas, and the Exchequer, the which 
be Courts of Record; becauſe none may fit as 
Judges in theſe Courts, but by the King's Let- 
ters Patents. And theſe Courts have divers Au- 
thorities, whereof it is not to treat at this Time. 
Other Courts there be alſo only grounded by the 
Cuſtom of the Realm, that be of much leſs Au- 
thority than the Courts before rehearſed. As in 
every Shire within the Realm there is a Court 
that is called the County, and another that is called 
the Sheriff”s Torne ; and in every Manor is a Court 
that is called a Court-Baron, and to every Fair 
and Market is incident a Court that is called a 
Court of Piepotuders. And though in ſome Sta- 
tutes is made mention ſometime of the ſaid Courts; 
yet nevertheleſs, of the firſt Inſtitution of the 
faid Courts, and that ſuch Courts ſhould be, 
there is no Statute nor Law written in the Laws 
of England. And fo all the Ground and Begin- 
ning of the ſaid Courts depend upon the Cuſtom 1 
of the Realm; the which Cuſtom is. of ſo high 54 
| Authority, that the ſaid Courts ne their Auto _ 7 
rities, may not be altered, ne their Names 
changed, without Parliament, | 7 
Alſo by the old Cuſtom of the Realm, no Man 1 
ſhall be taken, impriſoned, diſſeiſed, nor other- 
wiſe deſtroyed, but he be put to anſwer by the 
Law of the Land: And this Cuſtom is confirm 
ed by the Statute of Magna Charta, cap. 26. 
Alſo by the old Cuſtom of the Realm, all Men 
great and ſmall ſhall do and receive Juſtice in the 
King's Courts: And this Cuſtom is confirmed 
by the nn of Marlb. cap. 1. 
Alſo 
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DIALOGUE: 185 
. by the old Cuſtom of the Realm, the 


Ae Son is only Heir to his Anceſtor; and if 


there be no Sons, but Daughters, then all the 
Daughters ſhall be Heirs. And ſo it is of Siſters 


and other Kinſwomen. And if there be neither 


Son, Daughter, Brother, nor Siſter, then ſhall 


the Inheritance deſcend to the next Kinſman or 


the Inheritance, of how many Degrees ſoever 
ey be from him. And if there be no Heir 

general nor ſpecial, then the Land ſhall eſcheat 

to the Lord of whom the Land is holden. 
Alſo by the old Cuſtom of the Realm, 1 


eee eee. ties the Son to the 


Father or Mother, nor to any other Anceſtor on 
the Right Line, but it ſhall rather eſcheat to the 


Lord of the Fee. 


Alſo if any b 


55 and after. is made Denizen, and hath another 


Son, and after purchaſeth Lands, and dieth; the 
youngeſt Son ſhall inherit as Heir, and not the 


ee 4nd the aabddefd 


Brother purchaſe Lan''s, and dieth without Heir 
of his Body ; the eldeſt Brother ſhall inherit as 
Heir to — 4 and not the younger Brother. 
And if Land in Fee-fimple deſcend to a Man 


by the Part of his Father, and he dieth without 


ir of his Body; then the Inheritance ſhall de- 


, ſend to the next Heir of the Part of his Father. 
And if there be no ſuch Heir of the Part of his Fa- 


ther, then if_the Father purchaſeth-the Lands, it 
ſhall go to the next Heir of the Father's Mother, 


and not to the next Heir of the Son's Mother, 


but it ſhall rather eſcheat to the Lord of the Fee. 
But if a Man purchaſe Lands to him and to his 
18 and die without Heir W as if 

I | ſaid 


Nee 


"any; and if not, then to the next Heir of 'the 
Part of his Mother, 
Alſo if the Son purchaſeth Lands in Fee, and 


© - Ginth without Heir ef e the Land fall - 
. deſcend to his Uncle, and ſhall. pot defiood-te his | 
Father: But if the Father have a Son, though 


it be many Years after the Death of the elder 
Brother, yet that Son ſhall put out his Uncle, 


aud ſhall enjoy the Lands as Heir is de elder | 


Brother for ever. | 

Alſo by the Cuſtom of the Realm the Child 
hue is born beforc 
hall not inherit. 


the Ordinary, or Adminiftrators, 


- Alſo the Husband ſhall have all the Chattels = 


perſonals that his Wife had at the Time of the 
Eſpouſals or after, and alſo Chattels real, if he 
overlive his Wife: But if he ſell or give away the 
Chattels real and die, by that Sale or Gift the Inte- 
reſt of the Wife is determined, or elſe they ſhall re- 
main to the Wife, if ſhe en, her 3 


Als the Huzbeud Gel} have all M 


his Wife, whereof he was ſeiſed in Deed in the 


Right of his Wiſe during the Eſpouſals, in Fee, ot” 
in Fee-tail general, for Term of Life, if he have 


any Child by her, to hold as Tenant by the Curteſy 
of England; and the Wife ſhall have the third Part 


of the Inheritance of her huſband, whereof he was 


ſeiſed in Deed or in Law after the Eſpouſals, &c. 
But in that Caſe the Wife at the Death of her 
Huſband muſt be of the Age of nine Years, or 
_— W * 

oer. 
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Eſpouſals- is Baſtard, and 


I ˙ Beaker incabes Abo. 
ner ef Goods nor Chattels, real nor perſonal, ſhall 
ever go to the Heir, but to the Executors, or to : 
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DIALOGUE 2 


N wh What if the Husband at his Death be | 
5 within the Age of nine Years? 


Sund. I ſuppoſe ſhe ſhall yet 


that after the Death of every 
eth his Land by Knights Service, the Lord 
ſhall have the Ward and Marriage of the Heir, till 
the Heir come to the Age of one Years; 


and if the Heir in that Caſe be of full Age at the 


Death of his Anceſtor, then he ſhall pay to his 
Lord his Relief, which at the Common Law was 
not certain, but by the Statute of Magna charta' it is 


| pu in certain; thar is to ſay, for every whole 


ight's Fee to pay C 5s. and fora whole Barony to 
y a hundred Marks for Relief, and for a whiole 


at the Death of her Anceſtor, be within the Age of 


fourteen Years, then by 
ſhould have been in Ward only till fourteen Years, 


but by the Stat. of V. 1. in ſuch Caſe ſhe ſhall 


be in Ward till fixteea Years. And if at the Death 
of her Anceſtor ſhe be of the Age of fourteen Years, 


or above, ſhe ſhall be out of Ward, though the 


| Land be holden of the King, and then the ſhall 


pay Relief as an Heir male ſhall. 
Alſo of Lands holden in Socage, if the aſhes 


bj his Heir being within the Age of fourteen 
"Years, the next friend to the Heir, to whom the 


Inheritance may not deſcend, ſhall have the Ward 


of his Body and Lands till he ſhall come to the Age 
of fourteen Years, and then he may enter. And 
when the Heir cometh to the Age of twenty-one . 
Years, then the Guardian ſhall yield him an Ac- 
count for the Profits thereof by him received. 
Alſo ſuch an, Heir in Socage, 
. e 6 fol- 


4 lowing 


no he 8 * 
Allo the old Law and Cuſfom of the Realm I, 
Tenant” that 'hold- 


= to pay Cl. dad laſter tand vas. And if 
* the Heir of ſuch a Tenant be a Woman, and ſhe, 


the Common Law ſhe 


for his Relief, | 
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; ad eee As if his An- 
_ceftor held by 12 d. Rent, the Heir in the Year fol- 
lowing ſhall pay the 12d. . | 
for his Relief; and the Relief he muſt pay, though 
_ he do-within Agee the Saehof hi . 
Alſo there is an old Law and Cuſtom in this 
| Tal, that a Freehold” by Way of Feoffments 
_ Gife, or Leaſe „ paſſeth . 33 
ſin be made upon the Land according, though a 
Deed of Feoffment be thereof made and delivered: 
But by Way of Surrender, Particion, eee. 
a Freehold may paſs without Liv 
Also if a Man make a Will of | whereaf 
l he is ſeiſed in his Demeſne as of Fee, that Will is 
| | void: But if it had flood in Feoffee's Hands it had 
been good. And alfo in Landen ſuch a Will is 
5 good by the Cuſtom of the City, if it be inrolled. 
| Alſo a Leaſe for Term of Years. is but a 
& Chattel by the Law, and therefore it may paſs © 
without any Livery of Seiſin : But otherwiſe it 
is of a State for Term of Life, for that it is a 
Freehold in the Law, and therefore Livery muſt 
be made, or elſe the Freehold paſſeth not. 1 
Alſo by the old Cuſtom of the Realm . 
may diſtrain for Rent- ſervice of common Right; 1 
and alſo for a Rent reſerved upon a Gift in Tail, 
2 Leaſe for Term of Life, of Years,. and at 
Will: And in ſuch Caſe the Lord may diſtrain 
the Beaſts of Tenants as ſoon as they ceme upon 
the Ground; but the Beaſts of Strangers that 
come in but by Manner of an Eſcape he may 
not diſtrain, till they have been levant and couchant. 
upon the Ground. But ſor Debt upon an Obli- 
gation, nor upon à Contract, nor for Account, 
ne yet for Arrearages of Account, nor for no 
Manner of Treſpaſo, „ e- nor n others 
no * may Aiſtrain t. 1 
= Aud 
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| eee deere es | 
. and Party in 
any Court of Record within the Realm, except 
pry ew w fit needeth not to treat at this Time, 
muſt be tried by twelve free and r 
tte Viſne, that be not of Affinity to none of the 
* Parties: And in other Courts that be not of 
2 d, as in the County, Court- Baron, Hun- 
dred, and ſuch other like, they ſhall be tried by 
the Oath of the Parties, and not otherwiſe, un- 
leis the Parties aſſent that it ſhall be tried dy the 
Homage. And it is to be noted, that Lords, Ba- 
rons, and all Peers of the Realm be excepted out of 
ſuch Trials, if they will; but if they will wilfully be 
ſworn therein, ſome ſay it is no Error: And they 
may, if they will, — a Writ out of the Chan- 
irected to the Sheriff, commanding him that 
he ſhall nat impanel them upon no Enq _ 
And of this that is ſaid before it appeareth, 
that the Cuſtoms: aforeſaid, or other like unto 
them, whereof be very many in the Laws of 
England, cannot be proved to have the Strength of 
Law only by Reaſon, For how may it be proved 
| by Reaſon that the eldeſt Son ſhall only inherit his 
ather, and the younger to have no part; or that 
the Huſband ſhall have the whole Land for Term 
of his Life as Tenant by the Curteſy, in fuch 
Manner as before appeareth, and that the Wife 
ſhall have only the third Part in the Name of her 
Dower; and that her Husband ſhall have all the 
Goods of his Wife as his own, and that if he die 
the Wife living, that his Executors ſhall have 
the Goods, and not the Wife? All theſe and 
ſuch other cannot be proved only by Reaſon, that 
it ſhould be ſo, and no otherwiſe, although they be 
_ reaſonable; and that, with the Cuſtom therein uſed, 


128 in the Law, and a Statute made i 
uch 
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"CHAPTER VM. 


- Alfo Law of Pre 
Reaſon, but the Law of Cuſtom, howbeit that 
it is kept, and is alſo moſt neceſſary to be kept, 


in all Realms, and among all People; and fo it 
may be numbred among the general Cuſtoms of 


the Realm. And it is to underſtand that there 


is no Statute that treateth of the Beginning of the 
ſaid Cuſtoms, ne why they ſhould | 


Law; and therefore after them that be karned in 
the Laws of the Realm, the old Cuftom of the 
Realm is the only and ſufficient Authority to them 
in that Behalf. And I pray thee ſhew me what 


Doctors hold therein, that is to ſay, whether a Cu- 


ſtom only be a ſufficient Authority of any Law. 

Doc. Doctors hold that a Law grounded upon 
a Cuſtom is the moſt ſureſt Law : But this thou 
muſt always underſtand therewith, that ſuch a 
Cuftom is neither contrary to the Law of Rea- 
ſon, nor the Law of God. And now I pray 
thee ſhew me ſomewhat of the Maxims of the Laws 


of England, whereof thou baſt made mention 


beter in the 4th Chapter. 
Stud. I win with er will. 


CHAP. VI 5 
07 the fourth Ground of the Law of England, 


b H E. fourth Gun of the Law of England 


ſtandeth in divers Principles that be called in 


the Law Afaxims, the which have been always 


taken for Law in this Realm, fo that it is not 


lawful for any that is learned to deny them; for 
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every one of thoſe Maxims is ſufficient Authority 
to himſelf. And which is a Maxim, and which 


27 

ſuch general Cuſtoms ought to be obſerved, be- 
cauſe be not meerly the Law of Reaſon. 

v5 not d L of 


be holden ſor 
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mot, ſhall eee * 
„ eee And it needeth not to aſſign 
any Reaſon wh were firft received for Max- 
| Inv, for i Led tht they be not againſt the 
Law of Reaſon, nor the Law of God, and that 
* have always been taken for a 3 Wooly 
Gus Maxims be not only holden for Law, but 
alſo other Caſes like unto them, and all Things 
that neceſſarily follow upon the ſame are to be re- 
duced to the [ke Law; and therefore moſt com- 
1 monly there be aſſigned ſome Reaſons or Conſide- 
Auations why ſuch Maxims be reaſonable, to the 
* Intent that other Caſes like may the more con- 
* veniently be applied to them. And they be of 
the fame Strength and Effect in the Law as Sta- 
tates be. And though the general Cuſtoms of the 
Realm be the Strength and Warrant of the ſaid 
Maxims, as they be of the general Cuſtoms of the 
Realm; yet becauſe the ſaid . Cuſtoms be in 
a Manger known through the Realm, as well to 
them that be unlearned as learned, and may light- 
ß be had and known, and that with little Study, 
1 and the Maxims be only known in the King's 
Courts, or among them us take great Study in 
. the Law of the Realm, and among few other 
"I _ Perſons; therefore they be ſet in this Writing, 
2 for ſeveral Grounds, and he. that liſteth may ſo 
IE + account them, or if he will, he may take them 
for no und, after his Fuad Of which | 
Wt Maxims I ſhall hereafter ſhew thee part. $5 
Pairſt, there is a Maxim, that Eſcuage uner- 
5 dur bend Knight” s-SerVvice.. - - : 
1 Also there is another uin, that Eſcuage 
+. 9 certain makes Socage. 
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CHAPTER VIL * 9 


zy Eſcuage : And that he that hcldeth by xx 
o the Guard of a Calle, holdeth by Socage. - i 
Alſo there Wann that. a Diſoent taketh- 
away an Entry. 
5 Ae, that no Pre in Lands maketh a 
Alo, that 2 Proferigtion of Bane and Profits 
apprender out of Land maketh a Right. 5 
Alſo, that the Limitation of a Preſcription 
merally taken, is from the Time that no Man's 
ind runneth to the contrary. 
Alſo, that Aſſigns may be malls ei Hae 
ven in Fee, for Term of Life, or for Term of 
cars, though no mention be made of Aſſigns; and 
ne that is granted; but o- 
ther wiſe it is of a Warranty, and of a Covenant. 
AlGo, that a Condition to avoid a Freehold, can- 
not be pleaded without Deed ; but to avoid a Gift 
of Chattel, it may be pleaded without Deed. 
Alto, that a Releaſe or Confirmation made by 
him that at the Time of the Releaſe or Confir- 
mation made, had no Right, is void ia the Law, 
though a Right come to him after; except it be with 
8 Warranty, and then it ſhall dar him to all Right 
tat he ſhall have after the Warranty made. 
Alſo, that a Right or Title of Action that only 
dependeth in Action, cannot be given or < 
to none other but only to the Tenant of the ; 
Ground, or to him that hath the Reverſion or | 
Remainder of the ſame Land, * ' 118 
Alfo, that in an Action of Debt upon » Cs 1 „ 
tract, the Defendant may wage his Me But & | 718 
otherwiſe it is upon a Leaſe of Lands for 'Term- *% | 138 
of Years, or at Will. 1 
Alſo that if an Exigent, in Caſe of Felony, be 5 
awarded againſt a Man, he hath thereby y, be 1 
din kette his Goods * ù»HE 


2 F AAA ⁵⁰ es ito s oat, g 
3d; 3 GY” 7 0 * b 
a 2 2 2 n . He wn ee 7 


3 
n 


* 
wn OO 


8 


e 


N 


n Nr wet og l I 8 N 
. e n e x 2 —— N N ore 
* — 1 eee e I 


Alſo 


tt 1 7 9 1 * * 10 
. O Fad 8 * * 4 : F ; Sera . J : 1 5 ; : 
N Ne OA FP e OE m_— dl als 


- * bY ary % n ** : 
4 7 18 2 * 1 "7 * 
* * > * N 9 2 25 p 
* L * 

F . 


o DIALOGUE. I. 
Alſo if the gon be attainted in the Life of 
Father, and after he purchaſeth his Charter 


Pardon of the K ing, and after the Father dieth ; 


in this Caſe the Land ſhall eſcheat to the Lord of 
the Fee, inſomuch that though he have a younger 
Brother, yet the Land ſhall not deſcend to him; for 
by the Attainder of the elder Brother the Blood is 


corrupt, and the Father in Law died without Hein. 


Allo if an Abbot or Prior alien the Lands of 
his Houſe, and dieth ; in this Caſe, though his 


Succeſſor have Right to the Lands, Alen tha he my 


not enter, but he muſt take his 
appointed him by Law. 


* Allo there is a Maxim in the Law, That if 


a Villein purchaſe Lands, and the Lord enter, he 


hall enjo 7 Land as his own: But if the Villein 
alien before the Lord enter, the Alienation is 
good. And the ſame Law is of Goods. 


Alſo if a Man ſteal Goods to the Value of 


twelve Pence, or above, it is Felony, and he ſhall 


die for it. And-if it be under the Value of twelve 
Pence, then it is but Petit Larceny, and he ſhall 
not die for it, but ſhall be otherwiſe puniſhed after 
the Diſcretion of the Judges, except it be taken 
from the Perſon; for if a Man take any Thing, 


How little ſoever it be, from a Man's Perſon, felo- 


W it is called Robbery, and he ſhall die for it. 
Allo he that is arraigned upon an Inditment 


* Felony, ſhall be admitted in Favour of Liſe, to 


challenge thirty-ſix Jurors peremptorily; but if he 
challenge any above that Number, the Law taketh 
him as one that hath refuſed the Law, becauſe he 
hath refuſed three whole Inqueſts, and therefore 
he ſhall die: But with Cauſe he may challenge as 


many as he hath Cauſe of challenge to. And 
Inver, it is to OR, that fuch 1 | 


* 4 : \ 
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Writ ſhall be, 


"CHAPTER vm. zr 
challenge ſhall not be admitted in Appeal, 
rr the Suit of the Party. 


Alſo the Land of every Man is in the Law in- 


eloſed from other, though it lie in the open Field: 
And therefore if 2 Man do a gr 5 Ih the 
Duare clauſum fregit. ' 

Alfo the Rents, Commons of Pature, of T 3 
ry, Reverſions, Remainders, nor ſuch other Things 
which lie not in manual Occupation, may not be 

given nor granted to none other without Writing. 
Alſo, that he that recovereth Debt or Damages 

in the King's Co urts, by ſuch an Action 1 
a Capias lay in the Proceſs, may within a Year 
after the Recovery have a Capias ad ſatiifaciendum, 
to take the Body of the Defendant, and to com- 
mit him to Priſon till he _ _ the Debt and 
Damages: But if there la apias in the firſt 
Action, then the Plainti ſhall "00 no Capias ad 


the Vear, or within the Vear, if he will. 
Alſo if a Releaſe or Confirmation be made to 


Kim that, at the Time of the Releaſe made, had no- 
thing in the Land, &c. the Releaſe or Confirmation | 
is void, except in certain Caſes, as to vouch, and 


certain other which need not here to be remembred, 
Alſo there is a Maxim in the Law of England, 
that the King may difleiſe no Man, nor that no 


Man may difleiſe the King, ne pull any Revere 
ſion or Remainder out of him. 


Alſo the King's Excellency is ſo high i in th 
Law, that no Freehold may be given to the King, 


ne be derived from him, but by Matter of Record, 
Alſo there was ſometime a Maxim and a Law. 


of England, that no Man ſhould have a Writ of 


Right, but by ſpecial Suit to the Kings 1 and * 


15factendum, but muſt take a Heri facias or an 
Elegit within the Year, or a Scire facias after . 
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e eee e But 


theſe Max ims be cha 
 Charta, cap. 


bimus, mill: en rectum vel yuftt 


ged by the Statute of Magna 
16. where it is ſaid thus, Nulli naga- 


tiam. And 


by the Words Nulli 'negabimus, a Man ſhall 
have a Writ of Right of Courſe in the Chancery 


without ſuing 


Fine. And fo many 


the Law be by Statutes, 


to the King for it: And by ft 4 
Words Mali vendemus; he ſhall have it without 
Times the „ of 


it be reaſonable, that for the manifold Diverſities 
of Actions that be in the Laws of Englauu, there 


ſhould- be Diverſities of Proceſs, as in the real 


Actions after one Manner, and in perſonal Actions 


after another Manner; 


yet it cannot be proved 


meerly by Reaſon, that the ſame Proceſs ought to. 


bend, and none ather: For by Statute it might 


- be aleeved; And ſo the Ground of the ſaid Pro- 
ceſs is to be referred only to the Maxime and 


Cuſtoms of the Realm. 


And I have ſhewed thee theſe ne before 


rehearſed, not to the Intent to ſhew thee ſp 
. what is the Cauſe of the Law in them, 


by 
that 


would aſk a great Refpite: But I have ſhewed 


them o 


that dhe faid Maxims and other like may 


the Intent that thou mayeſt perceive 


be con- 


veniently ſet for one of the Grounds of the Laws 
of England. Moreover there be divers Caſes 
- whereof I am in Doubt whether they be only 


Maxims of the Law, or that they 


be 


upon the Law of Reaſon ; ene N dn Tex 


me hear thine 
Dact. I pray 


Opinion. 


thes thw thinks Caſes thive chats 


menneſt; and e yah ae ag ns 


j e 
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1 follow ies 3 WT the Sa. 
dient doubteth whether they be only Maxims 


of the Law, or that they n ; 


2 Law of Reaſon; 
at is „ 


HE Law of En 
mand another to do a Treſpaſs, and he doth 
- 1 that the Commander is a Treſpaſſer. And I 


am in Doubt, whether that it be only by a Max- 


im of the Law, or that it be by the Law of Reaſon. 

Alſo, I am in Doubt upon what Law it is 
grounded, that the Acceſſory ſhall not be put to 
anſwer before the Principal, c. 


Alſo the Law is, that if an Abbot buy 2 Thing: x 


that cometh to the Uſe of the Houſe, por dieth, 
that his Succeffor ſhall be charged. And 1 am ſome- 


what in doubt upon what ground that Law de 


N 
that he that hath Poſſeſſion. of Lond: 


br Ger. it be by Diſſeiſin, hath Right againſt all” 


Men but e him that hath Right. 
Alſo, that if an Action real be ſued | 
Man that hath nothing in the Thing demanded, the- 
Writ ſhall abate at the Common Law. 
- Alſo, That by the Alienation of the Tenant” 
ing the W cit, or his Entry into Religion, or- 
— be made a Knight, or if ſhe be a Woman 
and take an Huſband hanging the Writ, . that the 
Writ ſhall not abate. 
_ - Allfo, if Land, and Rent that is going out of the 
ſame Land, come into one Man's Hand of like E-. 
te, and like Surety of Title, the Rent is extinct. 
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Wi o/ if Land E. dee him. that bach Rig _- 
deo the ſame Land before, he ſhall be remitted to his. 
better Title, if he will, 
ww: +. Alfo, if two Titles be. concurrent together, 
i BW - that the eldeſt Title ſhall be preferred. X 
11 Alſo, that every Man is bound to make Re- 
5 compence for ſuch Hurt as his Beaſts ſhall do in 
''.F the Corn or Graſs of his Neighbour, though he 
if T7 - know not that they were there. ' 
Alo, if the Demandant or Plaintiff, ** 
bis Writ, will enter into the Thing demanded, his 
r Writ ſhall abate, And it is many times very hard 7 
i 7 - ade * t Difficulty, to know what Caſes of the 
i F' Lawof England be grounded upon the Law of Rea- 
” FF fon, and what upon Cuſtom of the Realm; and 
FF though it be 3 to diſcuſs it, it is very neceſſary 
dW be known, for the knowledge of the perfect Rea- 
6 F 36S 0 ſon of the Law. And if any EE think that theſe - 
I ff Caſes before rehearſed be grounded upon the Law 
of Reaſon, then he may refer them to the firſt. 
Sund of the Law of England, which is the Law 
= Þ of Reaſon, whereof is made mention the fifth 
1 Chapter. And if any Man think that they be 
oo *® grounded upon the Law of Cuftom, then he may 


3 


| refer them to the Maxims of the Law, which be 

I F W#fligned for the fourth Ground of the Law of En- 

} "| F gland, whereof mention is made in the eighth 

3 * Chapter, as before appeareth. 

| ; de. But I pray thee ſhew me what Au- 

- 12118 Aer it is proved in the Laws of Y lend, that 

= - as Cafes which thou haſt put before in the eighth 

| | THE 7 Chapter, and ſuchother which thou calleſt Maxims, 
| | __ ought not to be denied, but ought to be taken as 

| HS © Maxims. For ſith they cannot be proved by Rea- 

J fon,as thou agreeſt thy ſelf they cannot, they may 

J as lightly be denied as affrmed, unleſs there de red 
n 9 ä 9 them. Stud ä 
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_ the Ordinary ſhall have it, and the Heir ſhall not 


CHAPTER N 36 7 
tt Many of the Cuſtoms and Maxims of the: . I 
Laws: of England be known by the Uſe and the 
Cuſtom of the Realm ſo apparently, that it need- 
eth not to have any Law written thereof, For 
what needeth it to have any Law written that the 
eldeſt Son ſhall inherit his Father, or that-all the 
Daughters ſhall. inherit together as one Heir, if 
there be no Son; or that the Huſband ſhall have 
the Goods and Chattels of his Wife that ſhe hath 
at the Time of the Eſpouſals, or after; or that a 
Baſtard ſhall not inherit as Heir; or the.Execus: - 
tors ſhall have the Diſpoſition of all the Goods of: + 
their Teſtator; and if there be no Executors, "that 


meddle with the Goods of his Anceſtor, but if- 
any particular Cuſtoms help him? _. 

Tbe other Maxims and Cuſtoms of the Law, 
that be not ſo openly known among the People, 
may be known partly by the Law of Reaſon, and 
partly by the Books of the Laws of England called 
Years and Terms, and partly by divers Records re- 
maining in the King's Courts, and in the-Treaſury, | 
andi ſpecially by a Book called the Rufer, and 
alſo by divers Statutes wherein many of the ſaid - 
Cuſtoms and Maxims be oft recited, * to 9 
_ vearcher- _=_ ann ear. 


C 1 A P. * 
of the fifth Ground of the Law of Englanid?. 


HE fifth Ground of the Law of England ' . 4 
| ſtandeth in divers particular Cuſtoms uſed in 
r Counties, Towns, Cities and LEED in 
this Realm: The which: particular Cuſtoms, be- 
| cauſe they be not againſt the Law of Reaſon,” 
ane the Low of God, though a RO 
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= he Citizens nd Freemen, m_ 


>queath their Lands to Mortmai 


et his Wife, toogh 


| be havs 3 
Alſo in de {LORE Infant when be is ve." 
the Age of fifteen hay = ____ 3 


and on Feoffment good 
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eee ACRE ee eee e 


ee bd o Low of Ei , 


HE aut Ground op the Law of Bees | 
ftandeth in divers Statutes made by our So-- 
Wee. Lord the King and his Progenitors,” and 
the Lords Spiritual and Temporal, and the 
mmons in divers Partiaments, in ſuch Caſes 
where the Law of Reaſon, the Law of God; Cu- 
ſtoms, Maxims, ne other .Grounds- of the La- 
feemed not to be ſufficient to puniſſi evil Men, 
and to reward good Men, Aud I remember not 
that I have ſeen any other Grouhds of the Law of 
England, but only theſe that E have before rew 
membred, Furthermore it appeareth of that 1 
have ſaid before, that oft-times two or three Grounds: 
of the Law of England muſt be joined. together, & 


that the Plaintiff can open 4 his Right. 


as it may appear by this Example. If a Man en- 
ter into another Man's Land by Force, and aſter 
make Feoffment for Maintenance to defraud the- 
Plaintiff from his Action; in this Caſe it appears 
eth that the faid. D is prohibited by 
N that is by Reaſon of the Sta- 


- tute ; made in the- dhe Yan of Ming-Hhoey Wi. 
cap. 9. And that the Damages ſhall be ceſſed by 


twelve Men, that is by the Cuſtom. of the Realm. 
And fo in this Caſe three Grounds of the. Law of 


England maintain the Plaintiff's. Action. 


And fo it is in divers other Caſes that e 


wa remembered now. And thus I make an 
End for this Time to ſpeak 


any farther of the. 
Grounds of the-Law of Englend, © 
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| Das. I thank thee for the great Pain that thow * 


Raſt taken therein. Nevertheleſs, foraſmuch as 
it appeareth that thou haſt ſaid before, that the 


learned Men of the Law of England pretend- to 


verify that the Law of England will nothing do, 


ne attempt againſt the Law of Reaſon, nor the 
Law of God, I pray thee anſwer me to ſome Que- 
ſtions grounded upon the Law of England, how, 
as thou thinkeſt, the Law may ftand with Rea» 
ſon or Conſcience in them. 

Stud. Put the Caſe, and I ſhall. | make anſwer 


| t ings well Tan, 


„ CHAP. XII. 


The frft Oveſtion of the Dockor, if the Lam 
1 e Lee: „ 


E Have heard 3 thatif a Man that is bound in 
an Obligation pay the Money, but he taketh 


no  Acquittance? or if he take one, and it happen- 


ech him to leeſe it, that in that Cafe, he ſhall be 
ed by the Laws of England to pay the Mo- 


bey again. And how may it be ſaid then that that 
* fandeth with Reaſon and Conſcience? For as 


” 


it is grounded upon the Law of Reaſon! that Debts | ; 


ought of Right to be-payed; ſo it is grounded upon 


the Law of Reaſon (as it ſeemeth) that when they bs 5 


1 that he that payed them ſhould be di 
Stud. Firſt, thou muſt underſtand, that it is not 


the Law of England, that if a Man that is bound 


in an Obligation pay the Money without Acquit- 


- tance, or if he take Acquittance and leeſe it, that 


therefore. the Law determineth that he ought of 


Right to pay the Money eftſoons, for that Law 
were both againſt Reaſon and * But 


4 


e e ey r e e ee this ee eee Nd e e „ Af 
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2. it is ſo, that there is a general Maxim in. 
the Law: of. England, that in an Action of Debt 
ſued upon an Obligation the Defendant ſhall not. 
plead that he oweth not the Money, ne can in. 
no wiſe diſcharge himſelf in that Action, but he. 
have Acquittanceor ſome other. Writing ſufficient 
in the Law, or ſome other thing like, witneſſing 
that he hath paid the Money; that is ordained by 
the Law to avoid a great Inconvenience that elſe 

might happen to come to many People ; that is to 
ſay, that every Man by a nude Parol and by a 
bare Averment ſhould avoid an Obligation. 
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Wherefore to avoid that Inconvenience, the Law 


hath ordained, that as the Defendant is charged by 
a ſufficient Writing, that ſo he muſt be diſcharged 
by ſufficient Writing, or by ſome other Thing of 
as high Authority as the Obligation is. And though 
it may follow thereupon, that in ſome particular 
Caſe, a Man by Occaſion of that general Maxim 
may be compelled to pay the Money again that 
he payed before; yet nevertheleſs no Default can 
be thereof aſſigned in the Law, For like as Ma- 
kers of Law take heed to ſuch Things as may oft 
fall, and do much hurt among the People, rather 
than to particnlar Caſes: $0 in like wiſe the gene- 
ral Grounds of the Law of England heed more 
what is good for many, than what is good for 
one ſingular Perſon only. And becauſe it ſhould 
be a Hurt to many, if an Obligation ſhould be fo 
lightly avoided by Word; therefore the Law eſpe- 
cially preventeth that Hurt under ſuch Manner as 
before appeareth; and yet intendeth not, nor 
commandeth not, that the Money of Right ought 
to be paid again, but ſetteth a general Rule which 
is good and py to all the People, and tllat 
every Man may well keep, without it be through 
his on Default, And if ſuch Default happen 
F * : 7 12 
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1 21 Aer ey ane 3 & 
Common Law, yet he may be holpen by a. 
4 ; and {6 he may in many — | 
F where 3 ſerveth for him, that were too 
1 lo to rehearſe now, = 
#1 5 , But I pray thee ſhew me under Wwhot: 
i: F Manner a Man may be holpen by Conſtience; 
nud whether he wall be holpen i in the ſamo Court, 
5 or in another. 
da. Beczuſe it cannot be well declared where 
J Man ſhall be holpen by Conſcience, and where 
i ff not, but it be firſt known what Conſcience is z, 
3 therefore becauſe it pertaineth to thee moſt proper- 
I do treat of the Nature and Quality of Conſci- 
' | + ence, therefore I pray thee that thou wilt make 
"Ho me ſome brief ration of the Nature and: 
' 77 Quality of Conſcience, and then I ſhall anſwer. 
+ - wthy Queſtion as well as I can, 
Doc. I will with good Will do as thou layeſt: 
And tothe Intent that thou _— the better un- 
derſtand that I ſhall fay of Conſcience, I ſhall firft- 
_  ſhew thee. what Sinderefis is, and then what Rea- 
n is, and then what Conſcience. is; and how 
| theſe three differ among themſelves, I-ſhall ſome- 


9 


1 CHAP. Xu 4 
% * oO 


C Babst is a nt Power of the Soul; ct i 
4.I the higheſt Part thereof, moving and firing Fm 
it to Good, and abhorring Evil. And there. _ 
fore Sinderefis never ſinneth nor erxeth, And 
this Sindereſis our Lord put in Man, to the 
tent that the Order of Things ſhould be obſer- 
| ved. *. after . Dionſe, the . 
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| CHAPTER: XIII. 
God zend the: Minde pr ts 


che all of the firſt Things: For Angel isof a Nature 
to underſtand widkout jearching of Reaſon, _ to. 


that Nature Man is joined by Szwderefes, the 


which Siaderefis may not A be extincted nei- 
ther in Man, ne yet in damned Souls. But ne- 


vertheleſs, as to the Uſe and Exerciſe thereof, it 


wy qe palace either t ——— 
neſs 


of Ignorance, or for undifreet Delectation, 

or for the Hardneſs of Obſtinacy. Firſt by the 
Darknefs of Ignorance, Sinderefis 
it ſhall not murmur againſt Evil, 9 he be- 


lieveth Evil to be Good: As it is in Hereticke, 


the which, when they die for the Wickedneſs of 

their Error, believe they die for the very Truth 
of their Faith, And by undiſcreet tion 
Sindereſis is ſometime fo overlaid, that Remorſe or 
Grudge of Conſcience-for that Time can have no 
Place, For the hardneſs of Obſtinacy Simdereſis 
is alſo let that it may not ſtir to Goodneſs, as it 
is in damned Souls, that be ſo obſtinate in Evil, 


that they may never be inclined to Good. And: 


though Sindergis may be faid to that point ex- 
tinct in damned Souls, yet it may not be ſaid thad 
it is fully extin& to all intents, For they alw 
murmur againſt the Evil of the Pain that they 

fer for Sin, and fo it may not be ſaid that it is uni- 
verſally, and to all Intents, and to all Times ex- 
tinct. And this Sindereſis is the Beginning of all- 
Things that may be learned by Speculation ur Stu- 
dy, and miniſtreth the — Grounds and Prin- 


Qnpler thersoft und alt of all Things that widths 


be done by Man. An example of ſuch Things as 
may be learned by Speculation appeareth thus: 
 Sinderefis faith that every whole Thing is more 
than any one Part of the ſame gy and that 


. is a ſure Ground that never faileth; _— 
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emple of Thing that are to be done, or not to be 


done: As where Sinderefis faith no Evil is to be 


done; but that Goodneſs is to be done and followed, 


and Evil to be fled, and ſuch other. 


And therefore Sinderefis is called by ſome Men 


the Law of Keaſon, for it miniſtreth the Principles 


of the Law of Reaſon, the which be in every Man. 
by e in that * a nnn Creature. 


# , : 


CHAP. XIV. 
= Of Raden 


THEN ths firſt Man en was a 
' he received of GOD a double Eye, that 
tay, an outward Eye, whereby he might ſee 

hings, and know his bodily Enemies, and 


viſible 


efchew 8 and an inward Eye, that is, the 


Eye of Reaſon, w he might ſee his ſpiritual 


Enemies that hide wan inſt his Soul, and beware of 
them. And among al Gifts that God gave to 


Man, this Gift of Reaſon is the moſt nobleſt, 


for thereby Man precelleth all Beaſts, and is made 


like to the Dignity of Angels, diſcerning Truth 


from Falſhood, and Evil from Good; wherefore 
he goeth far from the Effect that be was made 
to, when he taketh not heed: to the Truth, or 
when he preferreth Evil before Good. 


And therefore, after Doctors, Reaſon is tie 
Power of the Soul that diſcerneth between good 
and evil, and between good and better, comparing 


the one with the other: the which alſo ſheweth 


Virtues, loveth Good, and flieth Vices. And Rea- 
fon is called righteous and good, for it is confor- 
mable to the Will of God; and that is the firſt 
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CHAPTER XIV. 43 


muſt be ruled by. And Reaſon that 5 at 
righteous nor ſtraight, but that is ſaid culpable, 
is either becauſe ſhe is deceived with an Er- 
ror that might be-overcome, or elſe through her 


Pride or Slothfulneſs ſhe enquireth not for Know- 


ledge of the Truth that ought to be enquired, - Alfo 
Reafon is divided into two Parts, that is to ay, 
into the higher Part, and into the lower Part. 


The higher Part hideth heavenly Things and 


eternal, and reaſoneth by heavenly Laws or by 


heavenly Reaſon, what is to be done, and what 


is not to be done, and what Things God comman- 
deth, and what he prohibiteth. And this higher 
hays of Reaſon hath no regard to tranſitory Things 

ral, Things, but that ſometime as it were 


1 by Manner of Counſel, ſhe bringeth forth heat enly 


Reaſons to order well temporal Things. The 
lower Part of Reaſon worketh moſt to govern well 


temporal Things, and ſhe groundeth her Reaſons 
much upon Laws of Man, and upon Reaſon f 


Man, whereby ſhe concludeth that that is to be 
done that is honeſt and expedient to the Common- 


wealth, or not to be done, that is not exredient 


to the Commonwealth. And ſo that Reaſon 
whereby I know God, and ſuch Things as pertain 
to God, belongeth to the higheſt Part of Reaſon z 
and the Pen. whereby I know Creatures belongeth 
to the lower Part of Reaſon, And though theſe 
two Parts, that is to ſay, the higher Part and the 
lower Part, be one in Deed and Eſſence, yet they 


differ by Reaſon of their Working, and of their 
Office; as it is of one ſelf Eye, that ſometime 


| Doketh e. and ſometime downward. 
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nis word eee, which in Ladin 5. 
| onſcientia, is compounded of this 
1 | Patios in, teat bs 60: foy fo Tegils, with 
1 and of this Noun Scientia, that is to ſay in Engliſh, 
= 7. Fnowledge: And ſo Conſcience is as much to ſay 
2s Knowledge of one Thing with another Thing; 
| VA and Conſcience ſo taken, is nothing elſe but an 
1 applying of any Science or Knowledge to ſome 
on particular Ac of Man. And ſo Conſcience may 
1 Conſcience thus taken, Dodtors make many De- 
1 ſeience is the Law of our Underftending, Ano- 
. 3 ther, that Conſcience is an Habit of the Mind 
diſcerning between good and evil, Another, that 
Conſcience is the Judgment of Reaſon judging on- 
the particular Acts of Man, All which fayings 
agree in one Effect, (that is to fay) that Conſcience 
is an actual applying of any Cunning or Know- 
— 1 as are to be done: Where- 
it followeth, that upon the moſt perfect 
Knowledge of any Law or Cunning, and of the 
moſt perfect and. moſt true applying of the fame to 
_ - any particular Act of Man, followeth the moſt 
the moſt pure, and the moſt beſt Conſci- 
ence, And if there be Default in knowing of 
the Truth of ſuch a Law, or in the applying of 
the ſame to particular Acts, then — fols 
loweth an Error or Default in Conſcience. As it 
may appear by this Example : Sindereſis miniſtreth 
an univerſal Principle that never erreth, (that is to 
TOE ON T's is not * ho. 
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CHAPTER XV. _ 
And then it might be taken by ſome Men, that 


every Oath i is unlawful, becauſe the Lord faith, 


Mat. 5. Ye fhall in no wiſe ſivear; and yet he that 
dy Reaſon of the faid Words will hold that it is 
not lawful in no Caſe to ſwear, erreth in Conſci- 
ence ; for he hath not the perfect Knowledge and 
Underſtanding of the Truth of the faid Goſpel, 
nor he reduceth not the ſaying of the Scripture to 
other Scriptures, in which it is granted that in 


- ſome Caſe an Oath may be lawful. And the Cauſe 


why Conſcience may fo err in the faid Caſe, and 


| . like, is becauſe Conſcience is formed of a 
certain Propoſition or Queſtian grounded particu- 
larly upon univerſal Rules ordained for ſuch Things 


as are to be done, And becauſe a particular Propos 


ſition is not known to himſelf, but muſt appear 
and be ſearched by a diligent Search of Reaſon, 
therefore in Search and in the Conſcience that 
ſhould be formed thereupon may happen to be 


Error, and thereupon it is ſaid that there is Error 


in Conſcience: Which Error cometh either be» 
- cauſe he doth not aſſent to that he ought to aſſent 
unto, or elſe becauſe his Reaſon whereby he doth 
refer one Thing to another is deceived. For far- 
ther Declaration whereof-it is to underſtand, that 
Error in Conſcience cometh ſeven manner of 
Ways, Firſt, through Ignorance; and that is, 
when Man knoweth not what he ought to do: And 
then he ought to aſk Counſel of them that he 

moſt expert in that Science whereupon his Doubt 


riſeth. And if he can have no Counſel, then he 


muſt wholly commit him to God, and he of his 
| Goodneſs will ſo order him, that he will fave him 


from Offence. The ſecond is through Negligencez 


as when a Man is negligent to ſearch his own 
ſcience, or. to enquire the truth of other, The 


*. Is eo * as when he will not 
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and wiſer than he is. The fourth is through Sin- 
gularity ; as when a Man followeth his own Wit, 
and will not conform himſelf to other, nor follow 


* 


| the good common Ways of Men, The fifth is 
i 1178 khrough an inordinate Affection to himſelf, where- 
1 by he maketh Conſcience to follow his Deſire, 


and ſo he cauſeth her to go out of her right Courſe. 
Ihe fixth is through Puſillanimity, whereby ſome 


LIE - Perſon dreadeth oft-times ſuch Things as of rea- 
in he ought not to dread. The ſeventh is through 
i Perplexity; and this is when a Man believeth 
ji? F. himſelf to be fo ſer betwixt two Sins, that he 
is * thinketh it unpoſſible but that he ſhall fall into 
| - the one: But a Man can never be ſo perplexed 


3M indeed, but through an Error in Conſcience ; and 
i Ip f he will put away that Error, he ſhall be deliver- 
dead. Therefore I pray thee that thou wilt always 
have a good Conſcience; and if thou have ſo, thou 
malt always be merry; and if thine own heart re- 
prove thee not, thou ſhalt always have inward 
Peace. The Gladneſs of right wiſe Men, is of 
God, and in God, and their Joy is always in 
Truth and Goodneſs. There be many Diver- 
-  fities of Conſcience, but there is none better than 
that whereby a Man truly knoweth himſelf. 
Many Men know many great and high cunning 


Things, and yet know not themſelves : And 


truly he that knoweth not himſelf, knoweth no- 
thing well. Alſo he bath a good and clean Con- 
ſcience, that hath purity and cleanneſs in his Heart, 
Truth in his Word, and right Wiſeneſs in his 
. Deed. And as a Light is ſet in a Lantern, that 
All that is in the Houſe may be ſeen thereby; ſo 


IN Almighty God hath fet Conſcience in the midſt 
of every reaſonable Soul, as a Light whereby he 
may diſcern and know what he ought to do, and 
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what he ade: not to "uh Therefore "Wh Ui 3 
0 or it behoveth thee to be occupied i in ſuch Things 
as pertain to the Law ; it is neceſſary that thou 
ever hold a pure and clean Conſcience, . ſpecially - 4 
in ſuch Things as concern Reſtitution: For the . 
Sin is not forgiven, but if the Thing that is A 
wrongfully taken be reſtored. And 1 0 counſel _ _ 
thee alſo that thou love that is good, and fly that 
is evil; and that thou do to another, as thou would- 
_ eſt ſhould be done to thee, and that thou do no- 
thing to other, that thou wouldeſt not ſhould be 
done to thee, that thou do — againſt Truth, 
that thou live peaceably with thy Neighbour, and 
that thou do Juſtice to every Man as much as in 
thee is: And alſo that in every general Rule of the 
Law thou do obſerve and keep Equity. And if 
thou do thus, I truſt the Light of the Lantern, 
that is, thy Conſcience, ſhall never be extincted. 
Stud. But, I pray thee, ſhew me what is 
that Equity that thou haſt ſpoken of before, and 
that thou wouldeſt that I ſhould keep. 
Doc. I will with e ſhew thee ſome- 
what thereof, 5 


C H AP. XVI. 
J dat is Equity. N 


Eb is a right Wileneſs that confi Jereth all 
the particular Circumſtances of the Deed, 
the which alſo is tempered with the Sweetneſs of 
Mercy. And ſuch an muſt always be 
obſerved in every Law o , » and in every 
general Rule 3 And that knew he well that 
{aid thus, Laws covet to be ruled by Equity, And 
the Wiſe Man faith, Be not overmuch right Wife ; - 
for the extreme right . 1 is extreme wh ; 
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dhe Law. And for the plainer Declaration what 
"Equity is, thou falt u % 
Deeds and Acts of Men, for which Jays have 


deen ordained, happen in divers Manners infinite- 
general Rule of 


Rules 
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„it is not poſſible to make any 
dhe Law, but that it ſhall fail in ſome Caſe: And 


_  cherefore Makers of Laws take heed to ſuch 


Things as may often come, and not to every par- 


ticular Caſe, for they could not though they would. 
And therefore to follow the Words of the Law 

were in fome Caſe both againſt Juſtice and the 
Commonwealth. Wherefore in ſome Caſes it 
is neceffary to leave the Words of the Law, and 
to follow that Reaſon and Juffice requireth, and 
tz that Intent Equity is ordained ; that is to ſay, 


to temper and mitigate the Rigor of the Law; And 


it is called alſo by ſome Men Epizthera; the which 
zs no other Thing but an Exception of the Law of 


God, or of the Law of Reaſon, from the general 


w of God or the Law of Rea- 


. 


judge againſt the 


fon : The which Exception is ſecretly underſtood 
in every general Rule of every poſitive Law. And 
ſo it appeareth- that Equity taketh not away the 
very Right, but anly that that ſeemeth to be right 


by the general Words of the Law. Nor it is not 
ordained agaĩuſt the CrueIneſs of the Law, for the 


Law in ſuch Caſe rears taken is good in him- 


ſelf; but Equity followeth' the Law in all particu- 


lar Caſes where Right and Juſtice requireth, not- 
withſtanding the general Rule of the Law be to 
the contrary, > W gerefore it appeareth that if any 
Law were made by a Man without any ſuch Ex- 
 ceptioh expreſſed} or -implied, it were manifeſtly 
8 Aunreaſonable, 


| les of the Law of Man, when they by Reaſon 
of their generality would in any particular Caſe 
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Unreaſonable, and were not to be ſuffered: For 


ſuch Cauſes might come, that he that would ob- 


ſerve che Law, ſhould break both the Law of God 


and the Law of Reaſon, As if a Man make a 
Vow that he will never eat White-meat, and 
after it happeneth him to come there where he 
him to break his Ayow, for the particular Caſe is 


excepted ſecretly from his general Avow by his 
Equity or Epicikeia, as it is faid before. Alſo if 


a Law were made in a City that no Man under 
the Pain of Death ſhould open the Gates. of the 
City before the Sun-rifing : Yet if the Citizens 


before that Hour flying from their enemies, come 
to the Gates of the City, and one tor ſaving of 


the Citizens openeth the Gates before the Hour 
appointed by the Law, he offendeth not the Law, 
for that Caſe is excepted from-the faid general 
Law by Equity, as is faid befgre. And ſo it 
appeareth that Equity rather followeth the Intent 
of the Law, than the Words of the Law, And'T 


ſuppoſe that there be in like wiſe ſome like Equities 
grounded on the general Rules of the Law of 


the Realm. 


Stud. Vea verily; whereof one is this. There 


is 2 general Prohibition in the Laws of England, 


that it ſhall not be lawful to any Man to enter 


into the Freehold of another without- Authority 
of the Owner or the Law: But yet it is excepted 
from the ſaid Prohibition by the Law of Reaſon, 
that if a Man drive Beaſts. by the Highway, and 
the Beaſts happen to eſcape into the Corn of his 

Neighbour, and he, to bring out his Beaſts, that 


they ſhould do no Hurt, goeth into the Ground, 


and ſetteth out his Beaſts, there he ſhall juſtify that 
Entry into the Ground by the Law, Alſo not- 


withſtanding the Statute of Edi. 3. made the 14th 
173 3 . 
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there — WIRE general Grounds of the 


* 'v : -DIALOGUE. 1. 


Veat of his Reign, whereby it is ordained, that n 6 
Man upon Pain of Impriſonment, ſhould give 
any Alms to any valiant Beggar, that is well able 
to labour; yet if a Man meet with a valiant 
ir in fo cold a Weather, and fo light Appa- 
rel, that if he have no Clothes he ſhall not be 


able to come to any Town for Succour, but is like- 


ly rather to die by the Way, and he therefore gi- "i 
veth him Apparel to ſave his Life, he ſhall be ex- 
cuſed by the ſaid Statute, by ſuch an Exception of 


the Law of Reaſon as I have ſpoken of. 


Dee. I know well that, as thou fayeſt, he 
ſhall be excepted of the ſaid Statute by Con- 
ſcience, and over that, that he ſhall have great 
Reward of God for his Deeds: But I 
would wit whether the Party ſhall be ſo diſchar- 

in the Common Law by ſuch an Exception of 
the Law of Reaſon, or not? For though Igno- 
rance unvincible of a Statute excuſe the Part 
againſt God, yet (as I have heard) it cry 
not in the Laws of the Realm, ne yet Chancery, 
as ſome fay, although the Caſe be fo that the 
Party to whom the Forfeiture is given may not 
with Conſcience leave it. | 

Stud. Verily, by thy- Queſtion thou haſt put 
me in a great Doubt ; wherefore I thee give 
me a reſpite therein to make thee an Anſwer : 
But, as I ſuppoſe for the Time, (howbeit I will 
not fully affirm it to be as I fay) it ſhould ſeem 
that he ſhould well plead it for his Diſcharge at 
the Common Law, becauſe it ſhall be taken that 
0 was s the Intent of the Makers of the Statute to 

ſuch Caſes. And the Judges may many 
Times judge after the Mind of the Makers as 
far as A8 Letter may ſuffer, and ſo it ſeemeth they 
may in this Caſe. And divers other Exceptions 


Law 
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"CHAPTER XVII. fr 


| Law of the Realm by ſuch Equity as thou haſt re- 
membred before, that were too long to rehearſe 
now. 

Doc. But yet 1 pray thee ſhew me ſhortly - 
vrhat more of thy Mind, under what manner a 
Man may he holpen in this Realm by ſuch Equity, 

Stud. I will with moo wall thew thee ſome- 
what * a 


CHAP. XVII. 


In wwbat Manner a Man ſhall be olpen by 
. Equity in the Laws of England, 


: Fi, it is to be underſtood, there be in ma- 
ny Caſes divers Exceptions from the general 

> as of the Law of the Realm by other m_ 

nable Grounds of the Tame Law, whereby a 


fhall be holpen in the Common Law. As ie 18 : 


of this general Ground, that it is not lawful for 
any Man to enter upon a Deſcent ; yet the Rea» 


fonableneſs of the Law excepteth from that 


Ground an Infant that hath Right, and hath. 
ſuffered ſuch a Deſcent, and him alſo that ma- 
keth continual Claim, and ſuffereth them to 
enter, notwithſtanding the Deſcent. And of that 
Exception they ſhall have Advantage in the Com- 
mon Law, And ſo it is likewiſe of divers Sta- 
tutes: As of the Statute whereby it is prohibited 
that certain particular Tenants ſhall do no Waſte, 
oy if a Leaſe for Term of Years be made to an 

fant that is within Years of Diſcretion, as of the 
Age of five or fix Years, and a Stranger do Waſte, 
in this Caſe this Infant ſhall not be puniſhed for 
the Waſte, for he is excepted and excuſed by the 
| Law of Reaſon. And a Woman covert, t) whom 
lach a Leaſe is made 3 the Coverture, _ 

2 


"DIAL ed GUE 'T 
ORE” - of tho . A4 And alſo for e to be 
| 


r made upon the ſame Ground, it is lawful for 1 
WB | par r Tenants to cut down Trees upon 
RE | the Gate Ground. Wahn Reparations. But the 
Que there, as I ſuppoſe, is, for that the Mind 
„ of che Makers of the ſaid Statute ſhall be taken to 
1 be, that that Caſe ſhould be excepted. And in all 
11115 theſe Caſes the Parties ſhall be holpen in the fame 
Court, and by the Common Law. And thus it 
I” |, appearecth, that ſometime a Man may be excepted 
. from the Rigor of a Maxim of the Law by ano- 
Go: ther Maxim of the Law ; and ſometime from 
= [ the Rigor of a Statute by the Law of Reaſon, and 


 tometime by the Intent of the Makers of the Sta- 
_ tute. icy to be underſtood, that moſt 
8 where any Thing is excepted from the 
Cuſtoms 2 the Laws of the 
by the Law of Reaſon, the Party muſt 
have his Remedy by a W rit that is called Subperna, 
if a Subpame lie in the Caſe. But where a Sub- 
pena lieth, and where not, it is not our Intent 
to treat of at this Time, And in ſome Caſes 
„ e no Remedy for ſuch an Equity by Way 
5 of Compulſion, but all Remedy therein muſt 
R de committed to the Conſcience of the Party. 
908 : Daa. But in Caſe where a Sulpœna lieth, to 
Fi whom ſhall it be directed, whether to. the Judge 
BE  -* qu-the Party? | 
1 255 5 It ſhall never be directed to the Judge, 
1 hut to the Party Plaintiff, or to his Attorney; 
1 ö and thereupon an Injunction commanding them 
| 731 L006 8 by the ſame, under a certain Pain therein to be 
„ dontained, that he proceed no farther at the Com- 
14s mon Law, till it be determined in the King's“ 
Chancery, whether the Fhintiff hath Title in 
| | _ Conſcience 
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ce th: n or not : cb 
| „ by Reaſon of ſuch an Injunction, cea- 
feth 9 "the Judges wil 


in like wiſe ceaſe to make * n . 


that Behalf, 


Dee. Is there any mention made in the Law, 


of England of any ſuch Equities ? 


Re. OF thi Term e. 
that is ſpoken of here, there is no mention 


made in the Law of England: But of an E- 


quity derived upon certain Statutes mention 


is made many Times and often in the Law 
of England; bat that Equity is all of another 
Effect than this, But of the Effect of this E- 
quity that we now ſpeak of, mention is made 
many Times: For it is oft-times argued in the 

Law of England, where | a Subpeena lieth, and 
Where not, and Bills be made by Men, 
learned in the Law of this Realm to have 
Subpana's, And it is not prohibited by the 
Law, but that they may well do it, ſo that 
they make them not but in Cafe where they 
ought to be made, and not for Vexation of the: 
Party,, but according to the Truth of the Mat- 
ter. And the Law will in many Caſes, that 
there ſhall be ſuch Remedy in the * upon 
divers Things grounded upon ſuch Equities, and 


then the Lord Chancellor muſt order his Con- 
ſcience after the Rules and Grounds of the Law' 
of the Realm; inſomuch that it had not been 
inconvenient to have aſſigned ſuch Remedy in- 


the Chancery upon ſuch Equities for the ſeventh 


Ground of the Law of England. But foraſ- 


much as no Record — in the King's 
Court of no ſuch Bill, ne of the Writ of Sub- 
pœna or Injunfim that is uſed thereupon; there- 
fore it is not ſet as for a madam 
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11 Bis. Then fith the Parties ou of Right in in 
der Caſes eo be holpen in the Choncery upon 
uch Equities; it ſeemeth that if it were ordain- 
En | 4 by Statute, that there ſhould be no Remedy 
| ſuch Equities in the Chancery, nor in none 
. Þ, wes Place, but that every matter ſhould be or- i 
WH: + dained only by the Rules and Grounds of the | 
tf: 7. _ Common Law, that the Statute were againſt 
F BEE and Conſcience, © 
WH | 7 Stud. I think the ſame: But I ſuppoſe there 
er fuch Stature. 
˙᷑ ß Statute of chat Effect, as I 
__ + have heard ſay, wherein I would gladly y_u 
- FRE . Je * Opinion. 
: | Stud, Shew me that Statute, and I ſhall with. 
' good will lay as me thinketh 8 
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Whether the Statute bereafter rehearſed by 
_ the Doctor be 2 C Os, or net. 


„ (7 Arty 


| "Here is a "WH 8 the fourth Vear =: | 
King Henry IV. c. 22. whereby it is enacted, ; 
that Judgment given by the King's Courtsſhall not | 
be examined in the Chancery, Parliament, nor elſe- 3 
where; by which Statute it appeareth, that if any 
Judgment be given in the King's Courts againſt an 
Equity or againſt any Matter of Conſcience, that 
there can be had no Remedy by that Equity, for 
i the Judgment cannot be reformed without Exa- 
EET i mination, and the Examination is by the ſaid Sta- 
BEL | wh prohibited; Wherefore i it ſeemeth that the ſaid 
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CHAPTER XVII „ 
Statute is againſt Conſcience, What i is thine "i 


jon therein? 

Stud. If Judgment given in 1 the King's Courts 
ould be examined in the Chancery before the 
King's Counſel or any other Place, the Plaintiffs 
or Demandants ſhould ſeldom come to the Effect 
of their Suit, ne the Law ſhould never have End. 
And therefore to eſchew that Inconvenience that 


Statute was made. And though peradventure by 


Reaſon of that Statute ſome ſingular Perſon may 


happen to have Loſs; nevertheleſs the ſaid Statute | 


is very neceſſary, to eſchew many great Vexa- 
tions and- unjuſt Expences that would elſe come to 
many Plaintiffs that have right wiſely recovered 
in the King's Courts, And it is much more pro- 
vided for in the Law of England, that Huft nor 


Damages ſhould not come to many, than only to 


one. And alſo the ſaid Statute doth not prohibit 
Equity, but it prohibiteth only the Examination 
of the Judgment, for the eſchewing of the Incon- 
venience before rehearſed, And it ſeemeth that 


the ſaid Statute ſtandeth with good Conſcience; 


And in many other Caſes where a Man doth 
wrong, yet he ſhall not be compelled by Way 
of Compulſion to reform it; for ma imes it 
muſt be left to the Conſcience of the Party, whe- 
ther he ſhall redreſs it or not. And in ſuch Caſe 


he is in Conſcience as well bound to redreſs it, 


if he will fave his Soul, as he were if he were com- 
pellable thereto. by the Law; as it may appear in 
divers Caſes that may beput upon the ſame Ground, 


Do##. I pray thee put ſome of theſe Cales for an 


Example. 
Stud. If the Defendant wage his Law in an 


Action of Debt brought upon a true Debt, the 


Plaintiff hath no means to come to his Debt by 


AP of Compulſion, neither by Subpzna, not 
C4  _  otherwilez 


* 


2 — . But before thou 
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otherwiſe; and yet the Defendant is bound con- 


fſtcience to pay him, Alſo if the Grand Jury in 
Attaint affirm a falſe Verdic 


& given by the Petty 
Ag. there is no farther l the Conſci- 


dence of the Party. Alſo where there can be had 


no ſufficient Proof, there can be no _— 
the Chancery, no more than there inay be 


in the fpiritual Court. And becauſe thou haſt 
given | an Occaſion to ſpeak of "Conſcience, I 


would gladly bear thy Opinion, where Conſci- 


ence ſhall be ruled after the Law, and where the 
Law fhall be ruled after Conſcience. 


wile And of that nates 


« Cope force gary * 


grounded 
for I have not heard 


Cale thereof, I would that thou wouldeſt 


54 CHA P. XIx. 
Of whot Lans this Queſtion is in be underfood, 


that is to ſay, . where POR Palo IE | 


— . eee ee 


HE Law wheroof mention is deb in this 
. Queſtion, that is to ſay, where Conſci- 


RT ho at ahem it eve 


ſeemeth, to be underſtood only of the Law of 


Reaſon and of the Law of God, but alſo of the 


Law of Man, that is not contrary to the Law of 


Reaſon, nor the Law of God, but it is ſuperad- 


hd unto them for the better ordering of the Com- 


nm 3 Law of OO 
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yu CHAPTR vii 1 
to be ſet as « Rule in Conſcience, ſo that it is not 


lawful for a Man to frame it on the one Side, ne 

on the other: For ſuch a Law of Man hah u 
only the Strength of Man's Law, but alfo the 
Law of Reaſon, or of the Law of God, wheteof 


it is derived. For Laws made by Men, which 
have received of God Power to make Laws, be 


made by God. And therefore Conſcience muſt 


be ordered by the Law, as it muſt be upon the 
Law of God, and upon the Law of Reaſon. And 
furthermore, the Law whereof mention is made 


in the latter End of the Chapter next before, that 
is to ſay, in the Queſtion wherein it is aſked where" 
the Law is to be left and forſaken for Conſtience, 
is not to be underſtood, of the Law of Reafon, nor” 


of the Law of God; for thoſe two Laws may not 


be left. Nor is it not to be underſtood of the Law 
of Man that is made in particular Caſes, and that 
is conſonant to the Law of Reaſon, and to the 
Law of God, that yet that Law ſhould be left for 
Conſcience: For of ſuch a Law made by Man, 
Conſcience muſt be ruled, as it is faid before, 
Nor it is not to be underſtood of a Law made 
by a Man commanding or prohibiting any Thing 
to be done that is againſt the Law of Reafon or 
the Law of God. For if any Law made by him,” 
bind any Perſon to any Thing that is againſt the 
faid Laws, it is no Law, but a Corruption, and 
manifeſt Error. Therefore, after them that be 
learned in the Laws of England, the ſaid Que- 
ſtion, that is to fay, where the Law is to be left 
for Conſcience, and where not, is to be under- 
ſtood in divers Manners, and after divers —_ 
as hereafter ſhall ſomewhat be touched. | 
Hr, Many unlearned Perſons believe that it 

is lawful for them to wil peed Conf al 


Things, which if they do them, they ſhalt not be 
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Ee ke tanto by d. D 11 
doth not warrant them to do that they do, 11 
but only, when it is done, doth not for ſome 11 
reaſo le Conſideration. puniſh them that do it, 
' _ thutleaveth it only to his Conſcience. And there- 
fore many. Perſons do oft-times that they ſhould | 14 
not, and keep as their own that that in Conſci- = 
ene they ought to reſtore, Wherefore there i 4 | 
the Laws of England in this Caſe, _ 
kf two Men have a Wood jointly, and the one 
of them ſelleth the Wood, and keepeth all the | 
Money wholly to himſelf; in this Caſe his Fel- F 
Tow ſhall have no Remedy againſt him by Law; : 
| for as they, when they took the Wood jointly, I 
| each other in | Truſt, and were content to E 1 


occupy ether: So the Law ſuffereth them to | | 
order the Profits thereof according to the Truſt g 
that each of them put the other in. And yet if : 


one took all the Profits, he is. bound in Confci- el 
1 enge to reſtore the Half to his Fellow: For, as 2 
F. the Law giveth him Right only to half the Land. 
ſo it gireth him Right only in Conſcience to the 4 
half Profits. And yet nevertheleſs it cannot be 
| _. faid in that Caſe, that the Law is againſt Con- 
* * ſcience for the Law never willeth, ne command- 
e.th that one ſhould take all the Profits. but leav- 
Seth it to their Conſcience; fo that no Default can 
: be found in the Law, but in him that taketh all 
F * the Profits to himſelf may be aſſigned Default, | 1 
who is bound in Conſcience to reform it, if he | 
will fave his Soul, though he cannot be compel- | 1 
led thereto by the Law. And therefore in this 
Caſe and other like, that Opinion which ſome 
have, that they may do with 838 all that 
they ſhall not be puniſhed for by the Law if they 
40 it, it is to be left for Conſcience; but the 
Law is not to be left for Conſcience, 
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59 
Alio many Men chink, that if a Man have 
Land that another hath Title to, if he that th 


the Right ſhall not, by the Action that is given 
him by the Law to recover his Right by, reco- 


ver Damages, that then he that hath the Land 
is alſo diſcharged of Damages in Conſcience; and 


that is a great Error in Conſcience; for though 


he cannot be compelled to yield the op 4 
by no Man's Law, yet he is co 


by the Law of Reaſon, and by the Law of * God, 
whereby we be bound to. dy as we would be done 
to, and that we ſhould nat covet our Neighbour's / 


Cod. And therefore if Tenant in Tall be diſ- 


| ſeifed, and the Dideifor dieth , 
the Heir in the Tail bringeth a Formeden, and re- 


covereth the Land, and no Damages, for the 
Law giveth him no in that Caſe; 


the Tenant by Conſcience is bound to yield 


to the Heir in Tail from the Death of bs 
Anceſtor. Alſo it is taken by fome Men, that 


the Law muſt be left for Conſcience, where the 
Law doth not ſuffer a Man to deny that he hath 
before affirmed in Court of Record, or for that 


he hath wilfully excluded himſelf thereof for ſome 
other Cauſe: As if the Daughter that is only 
Heir to ber Father will ſue Livery with her 
Siſter that is a Baſtard, in that Caſe ſhe ſhall not 


after be received to ay that her Siſter is a Baſtard; 


inſomuch that if her Siſter take Half the Land 
with her, there is no Remedy againſt her by the 


Law. And no more there is of Diverſity in other 
Eſtopples, which were too long to rehearſe now. 


And yet. the Party that may take Advantage by 
ſuch an Eſtopple, by the Law, is bound in 
Conſcience. to ſorſake that Advantage, eſpe- 
cially if he were fo eſtopped by Ignoraice, and 


not by his own Knowledge and Aſſent. For 


ugh 
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le in fick” n 


a by to him that is eflopped, yet the Law judg- 
th not that the other hath Right unto the 
that is in Variance betwixt them. 

it is to be underſtood, that the Law is to 

ing is Few 


| te it is pleaded and tried, like ih in 
other Laws that the Judgment muſt be given 

- to that that is pleaded „ 
; 1s to be underſtood, that the is 
to be” left for Conſcience,” where the Cauſe of 
the Law doth ceaſe: For when the Cauſe of the 
Law doth ceafe, the Law alſo doth ceaſe in Conſci- 


ence, as appeareth by this Caſe hereafter following. 


A Man maketh a Leaſe for Term of Life, and 
after a Stranger doth Waſte ; wherefore the Lef- 
fee bringeth an Action of Treſpaſs, and hath 
e ment to recover Damages, having regard 

treble Damages that he bal yield to him 


DK the Reverſion: Kod after he in og Rever- _ 


Rom, before Action of Waſte ſued, dieth, ſo 
that the Action of Waſte is thereby extincted: 
Then the Tenant for Term of Life, though he 
may ſue Execution of the ſaid Judgment by the 
Law, yet he may not do it by Conſcience; for 
in Conſcience he may take no more than he is 
hurted by the faid Treſpaſs, becauſe he is not 
charged over with treble Damages to his Leſſor, 
Alſo it is to be underſtood, where a Law is 
grounded upon a Preſumption, if the Preſamp- 
tion be untrue, then the Law is not to be hol- 


den in Conſcience, And now I have ſhewed 


thee ſomewhat of the Queſtion, that is to ſay, 
where the Law mall be ruled after Conſcience, 
I pray thee ſhew me whether there be not like 


/ 


. Diverſities ; 
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the Civil as in th r W 4 

ther Cafe is, that if the Heir make not his. In- 4 
„ he ſhall be bound after the Law Civil 3. 

to all the Debts, the Goods amount not 

w ſo much; and the Canon is not againſt 

that Law: And yet in Conſcience, the Heir, 

which in the Laws of England is called an Ex- 

_ ecutor, is not in that Caſe charged with the Debrs, 

but according to the Value of the Goods. And 

now I pray thee ſhew me ſome Caſes where Con- 


frience hall be ruled after Law. © 
Stud, I will with good-will ſhew thee ſome- + WI 
| what as methinketh therein, e 
2 H AP. XK 
J Here follow divers Caſe where Conſcience 
is to be ordered after the Lau. "A 


hi | 


PHE e ſhall have and enj 
ather's Lands at the Common w in 


ee as he ſhall in = 5 And in 
Burgb-Engliſ the younger I enjoy he 
Inheritance, and 2 in Conſcience. And in 1 
Gavelkind all the Sons ſhall inherit the Land j 
together, as Daughters, at the Common Law; ; 


and that in Conſcience, And there can be ne - 
other Cauſe : why Conſcience in the firſt © 
Caſe is with the eldeſt Brother, and in the fs. 
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62 
"Caſe with all the Brethren; but becauſe the Law 


DIALOGUE 1. 


of England, by Reaſon of diyers Cuſtoms, doth 


_ ſometime give the Land wholly to the eldeſt 
gon, ſometime to the youngeſt, and ſometime to 


all. Alfo if a Man of his meer Motion make a 
Feoffment of two Acres of Land lying in two 
ſeveral Shires, and maketh Livery of Seiſin in the 
one Acre in the Name of both; in this Caſe the 
Feoffee hath Right but only in the Acre whereof 
Livery of Seiſin was made, becauſe he hath no 
Title | by the Law: But if both Acres had been in 
ond Shire, he had had good Right to both. 2 
in theſe Caſes, the Diverſity of the Law 
the Diverſity of Conſcience. | 
Alſo if a Man of his meer Motion 2 a 
| Feoffment of a Manor, and ſaith not, t have and 
to hold, &c. with the Appurtenances; in that 
"Caſe the Feoffec hath Right to the demeſne Lands, 
and to the Rents, if there be Atturnments, and 
to the Common pertaining to the Manor; but 
he hath neither Right to the Advowſons appen- 
dant, if any be, nor to the Villeins regardant. 
But if this Tem, with the Appurtenances, had 
been in the Deed, the Feoffee had Right in Con- 
ſcience as well to the Advowſons and Villeins, as 
to the Reſidue of the Manor: But if the King 
of his 'meer Motion 'give a Manor with the 
Appurtenances, yet — Donee hath . neither 
Right in Law nor Conſcience to the Advow- 
ſons nor. Villeins. And the Diverſity of the 
how in theſe Caſes makes the Divexlity, of Con- 
„Aloe if a Man 1 of 
' Years, yielding to him and to his Heirs a certain 
Rent, upon Condition that if the Rent be behind 
. Sc. that then it ſhall be lawful to 


the Leſſor and his Heirs. to re- enter; and after 
_ 5 0 | | the 
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according to the Law, and it is not payed, the 
Leſſor dieth, his Heir entreth; in this Caſe his 
. is lawful both in Law and Conſcience. 


t if the Leſſor had died before he had demand- 
ed — Rent, and his Heir demand the Rent, and 
becauſe it is not payed he re- entreth; in that 


Caſe his Re- entry is not lawful neither i in Law 


nor Conſcience. 


Alſo if the Tenant in 8 2 5 her Land, | 


and die before the Corn is ripe; the Corn in Con- 


ſcience belongeth to her Executors, and not to 
him in Reverſion: But otherwiſe. it is in Con- 


ſcience of Graſs and Fruits. And the Diverſity 


of the Law maketh there. alſo the Diverlity in 


Conſcience, 

- Alſo if a Man ſeiſed of Lands i in his Das 
as of Fee bequeath the fame by his Laſt Will to 
another, and to his Heirs, and dieth; in this. 


Caſe the Heir notwithſtanding the Will hath- 
Right to the Land in 3 ne And the Rea-. 
fon is, becauſe the Law judgeth that Will to be 
void; and as it is void in the Law, ſo it is void 


in Conſcience. 

Alſo if a Man grant a Rent for Term of Life, 
and make a Leaſe of Land to the ſame Grantee. 
for Term of Life, and the Lenant alieneth both in 
Fee; in this Caſe he in the Reverſion hath good 
Title to the Land both in Law and Conſcience, 
and not to the Rent. And the Reaſon is, becauſe 


the Land by the Alienation is forfeited by the 


Law to him in the Reverſion, and not the Rent. 
Alſo if Lands be given to two Men, and to a 
Woman in Fee, and after one of the Men enter- 
marrieth with the Woman, and alieneth the 
Land, and dieth; in this Caſe the Woman hath 


Man 


| Right but only to the third Part: But if the 
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DIALOGUE 1. 


bien the feſt Feodfinent, — 2 
withſtanding the Alienation of her Huſband, 
ſhould have had Right in Law and Conſcience to 
| Conſcience doth follow the Law of the Realm. 
Alſo if a Man have two Sons, one before Eſpou- 
fals, and another after Eſpouſals, and after the 
Father dieth ſeiſed of certain Lands; in this Cafe 
| nger Son ſhall enjoy the Lands in this 
LE tits 6 bis Picker beth in Law ad 
| Conditience. And the Cauſe is, becauſe that Son 5 ; 
born after Eſpouſals is by the Law of this Realm f 
the very Heir, and the elder Son is a Baſtard. f 
And of theſe Caſes and many other like in the | 
Las of England may be formed the Syllogi/m of 
_ Conſcience, or the true Judgment of Conſcience, 1 
in this Manner. Sindereſis miniſtreth the Major 1 
thus, Right wiſeneſs is to be done to every Man: 3 
Upon which Major the Law of England mini- g 
ſtreth the Minor thus, the ä belong 
eth to the Son born after Efpouſals, and not to 
the Son born before Eſpouſals: Then Conſci- 
ence maketh the Concluſion, and faith, There- 
fore the Inheritance is in Conſcience to be given 
to the Son born after Efpouſals. And ſo in other 
1 formed by the Law the Syi- 


. th . of Conſcience: 
they that be learned in the Law of 


the Realm ſa yo that in Cafe where any 
Law is ordained for the Diſpoſition of Lands and 
Goods, which is not againſt the Law of God, 
not yet againſt the Law of Reaſon, that the Law 
bindeth all them that be under the Law in the 
Court of Conſcience, that is to fay, inwardly 
in his Soul. And therefore it is ſomewhat to 


* * Men have not endeavoured 
themſelves 
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CHAPTER XXI. 66 
to have more Know- 


ledge of the King's Laws than they have done, 
or than they yet do: For by the Ignorance there- 
of they be oft-times ignorant of that that ſhould 
order them according to Right and Juſtice, as 


well concerning themſelves, as other that come 
to them for Counſel. And now, foraſmuch as 


| wherein I am in Doubt what is to be holden there. ; 


J have anſwered to thy Queſtions as well as I = 
I pray thee that thou wilt ſhew me thy Opi 
in divers Caſes formed upon the Law nx Encland, 


in in Conſcience. 


 Do#. Shew me thy Queſtions and I will fa 
as me thinketh therein. 


C H A P. XXI. 
14 The fr Ulli of the Student. 


Stud. IF any Infant that is of the Age of twenty 
F Reaſon and Wiſdom 


to govern himſelf, ſelleth his Land, and with 


the Money thereof buyeth other Land of greater 
Value than the firſt was, and taketh the Profits 


thereof; whether may the Infant aſk his firſt Land 


in Conſcience, as he may by the Law) 
Dacr. What „ thou in that Queſtion 


Stud. Me ſeemeth that, foraſmuch as the Law 


of England in — Article is grounded upon 2 
Preſumption, that is to. fay, that Infants com- 
monly afore they be of the Age of twenty-one 


| Years be not able to govern themſelves, that yet, 


foraſmuch as that Preſumption faileth i in this In- 


fant, that he may not in this Cafe with Conſci- 
ence aſk; the Land again that he hath ane 


e 
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66 DIALOGUE I. 
Dock. Is not this Sale of the Infant and the 
—— mada thereupon, if ny —_— _ 
able in the Law); 
Stud. Ves verily. e 
Dat. And if the Feoffee Heavy: no > Right 6 | 
Bargain, nor by the Feoffment made thereupon, £5 
whack ſhould he then. have Right thereto, as 
thou thinkeſt? | 
Stud, By Conſcience, as me thinketh, for the 
Reaſon ior I have made before, 
Dock. And upon what Law ſhould that Con- 
ſcience be grounded that thou ſpeakeſt of? For it; 
cannot be grounded by the . of the Realm, as 
thou haſt ſaid thyſelf. And me thinketh that it 
cannot be grounded upon the Law of God, nor 
upon the Law of Reaſon: For Feoffments nor | 
Contracts be not grounded upon neither of thoſe. 
Laws, but upon the Law of Man. 
Stud. After the Law of Property was ordain- 
ed, the People might not conveniently live toge- 
ther without Contracts; and therefore it ſeemeth 
that Contracts be grounded upon the Law of 
Reaſon, or at leaſt upon the Law that is called 
Jus gentium. 
Dea. Though Contrafts be grounded upon 
the Law that is called Jus gentium, becauſe they 
be ſo neceſſary and fo general among all People; 
yet that proveth not that Contracts be grounded 
upon the Law of Reaſon: For though the Law 
_ called Jus gemium be much neceſſary for the 
People, yet it may be changed. And therefore 
if it were ordained by Statute, that there ſhould 
be no Sale of Land, ne no Contract of Goods, 
and if there were, that it ſhould be void, ſo 
that every Man ſhould continue ſtill ſeiſed of 
his Lands, and poſſeſſed of his Goods; the Sta- 
tute were good, And then if a Man "_—_ 
. 
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CHAPTER XXII. 67 


that Statute ſold his Land for a Sum of Money, 
yet the Seller might lawfully retain his Land ac- 
cording to the Statute: and then he were bound 
to no more but to repay the Money that he re- 
ceived, with — Toadrany, in that Behalf. 
And ſo in like wiſe me thinketh that in this Caſe, 
the -Infant may with good Conſcience re-enter 
into his firſt Land; becauſe the Contract after the 
Maxims of the Law of the Realm is void; for, 
as I have heard, the Maxims of the Law be of 
as great Strength in the Law as Statutes. And 
ſome think that in this Caſe the Infant is bound 
to no more, but only to repay the Money to him 
that he ſold his Land unto, with ſuch reaſonable 
Coſt and Charges as he hath ſuſtained by Reaſon 
of the ſame, But if a Man ſell his Land by a 
ſufficient and lawful Contract, though there lack - 
Livery of Seiſin or ſuch other Solemnities of the 
Law, yet the Seller is bound in Conſcience" to 
perform the Contract. But in this Caſe the 
Contract is ſufficient, and ſo me thinketh great 
Diverſity betwixt the Caſes. 
Stud. For this Time I hold me contented with 
thy Opinion, 


CHAP. W 
We ſecond Queſtion F the Student. 


F a Man that hath Lands for Term of Life be 
impanelled upon an Inqueſt, and thereupon 1 

leeſeth Iſſues and dieth; whether may thoſe: II.. 

5 ſues be levied upon him in the Reverſion in Con- 1 
f ſcience, as they may be by the Law) 1 

1 Dact. If thay be levied by the Law, what N 

T is the Cauſe = may b doſt . whether * 4 

* be levied by Conſcience, 4 | 
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68  DIALOGUEE I. 
ud. For there is a Maxim in the Laws of 
| England; that where two Titles run together, 
43 the n be preferred. And in this 
- Caſe the Title of him in the Reverſion is be- 
— the Title of the Kenne of the Iſſues. 
And therefore I doubt ſomewhat whether 200 We 
1 „ ee levied. 
N By chat Reaſon it fremerd thou art in 
| Doubt what the Law is in this Cafe; but that 
muſt neceſſarily be known, for elſe 'it were it 
vain to argue what Conſcience will therein. 
Stud. It is certain that the Law is fuch; and 
fo it is likewiſe if the Husband forfeit ies, 
and die, thoſe Iſſues ſhall be levied on the Lands 
- of the Wife. 
Dock. And if the Law be ſuch, „ teeth 
Git Gee is fo in fike wie: For fith it 
 +# the Law, that for Execution of Juſtice e- 
very Man ſhall be impanelled when need re- 
quireth ; it ſeemeth reaſonable, that if he 
will not appear, that he ſhould have ſome Pu- 
niſhment for his not Appearance, for elſe the 
La ſhould be clearly fruftrate in that Point. 
And the Pain, as I have heard, is, that he 
ſhall loſe Iſſues to the King for his not Ap- 
pearance, Wherefore it ſeemeth not incon- 
venient nor againſt Conſcience, though the 
Law be, that thoſe Iſſues ſhall be levied of 
him in the Reverſion, ſor that the Condition 
was ſecretly underſtood in the Law to paſs with 
the Leaſe, when the Leaſe was made: And 
therefore it is for the Leſſor to beware, and to 
prevent the Danger at the making of the Leaſe, 
or elſe N his own Default. 
And then this ethane Maxim whereby ſuch 
. Iſſues ſhall be levied upon him in the Reverſion, 
5 W 
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e b T ER XXII 8 
from che general Maxim that thou ha firemem- = | 
bred before, that is to ſay, that where two T 
bs ponder; and Þ in the OO 
3 and fo in this e the 
Maxim in the Point ſhall hold no Place, neither 
in Law nor in Conſcience, for by on 
cular Maxim the Strength of the 
Maxim is reſtrained to ever Intent, . that is 
e nſcience. 


0 H A. P. XXIII. | 
7 The third Voſlion of the Student. 


Stud. I F a Tenant for Tem of Hifo- on for 
, Term of Years do Waſte, whereby they 
be bound by the Laws to yield to him in- the Re- 
verſion treble Damages, and ſo ſhall forfeit the 
Place waſted; whether he is alſo bound in Con- 
ſcience to pay thoſe Damages, and to reſtore that 
Place waſted immediately after the Waſte done, = | 
as he is in the ſingle Damages, or that he is not T 1 
bound thereto till the treble Damages and Place - Wit 
waſted be recovered in the King's Court? | 
Doct. Before Judgment given in the treble 
1 Damages and of the Place waſted, he is not 1 
bound in Conſcience to pay them, for it is un- + |S 
certain what he ſhould pay : But it ſufficeth' that 7 8 
he be ready till Judgment be given to yield Da- Z# 1 
mages according to the Value of the Waſte ; but + 1 
after the Judgment given, he is bound in Con- T is 
ſcience to yield the treble Damages, and alſo the 
Place waſted. And the fame Law is in all Sta- 
tutes Penal, that is to fay, that no Man is 
bound in Conſcience to pay the Penalty til it- be "'S. 78 
recovered by the Law. | 4 4 
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| Ss Whether may his that hath: o ended 
oo” ſuch a Statute Penal, defend the Ac- 
tion, and hinder the Judgment; to the Intent 
he would not oh the Penalty, but only 18 
Damages? 
Das. Ir the Addiion be taken right wit ac- 
cording to the Statute, and upon a juſt Cauſe, 
the Defendant may in no wiſe defend 8 Action, 
| — — he have a true dilatory Matter to plead, 
which ſhould be hurtful to him if he pleadeth 
not, though he be not bound to pay the Penal- 
| y til i it be recovered. | | 


PE H A P. XXIV, 
* The fourth Queſtion of the Student. 


Stud. 7 a Man enfeoff other in certain Land 
T upon Condition, that if he enfeoff any 
other, that it may be lawful for the Feoffor and 
his Heirs to re-enter, &c. whether is this Con- 
dition good in Conſcience, though it be void in 

the Law ? 

Doss. What is the Cauſe why this Condition 
is void in the Law)? 

Stud. The Cauſe is this, by the Law it is inci- 
dent to every State of Fee-ſimple, that he that 
hath the Eſtate may lawfully by the Law, 
and by the Gift of the Feoffor, make a Feoff- 
ment thereof: And then when the Feoffor re- 
ſtraineth him after that he ſhall make no Feoff- 
ment to no Man againſt his own former Grant, 
and. alfo againſt the Purity of the State of a 
Fee-ſimple, the Law judgeth the Condition to 
be void: But if the Condition had been, that he 
ſhould not t have infeoffed ſuch a Man or ſuch a 
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** that Condition had been good, for yet he | 

might infeoff other. 

Do?) Though the. fad. Conditions be againſt 
the Effect of the State of a Fee-ſimple, = al- , 
ſo againſt the Law; nevertheleſs it is not againſt ? 
the Intent that the Parties 1 upon, ane 
that at the Time of the Livery. And foraſmuch 1 
as the Intent of the — was, that it the 3 
Feoffee infeoffed any Man of the Land, that the * 1 
Feoffor ' ſhould enter, and to that Intent the | 
Feoffee took the State, and after brake the In- 
2 it ſeemeth that the Land in Conſeience 
ſhould return to the Feoffor. 

Stud. The Intent of the Parties in the 
Laws of England is void in many Caſes : that 
is to ſay, if he be not ordered — to the 

Law. And if a Man of his meer Motion, 
without any Recompence, intending to give 
Lands to another and to his Heirs, make a — 
Deed unto him, whereby he giveth him thoſe 
Lands, to have and to hold to him for ever, in- F 
tending that by the Word for ever the Feoffee 
ſhould have the Land to him and to his Heirs 3 
in this Caſe his Intent is void, and the other 
ſhall have the Land only for Term of Life. Al 
ſo if a Man give Lands to another, and to his 
Heirs for Term of twenty Years, intending that 
if the Leſſee die within the Term, that then 
his Heirs ſhould enjoy the Land during the 
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; Term; in this Caſe his Intent is void, for [ 
_ by the Law of the Realm all Chattels real 1: 
and perſonal ſhall go to the Executors, and not 1 


to the Heir. Alſo if a Man give Lands to a Man 5 
and to his Wife, and to a third Perſon, intendd * 
ing that every of them ſhould take the third part 


of the Land as three common Perſons ſhould, 2 
his Intent is void; for the Iiusband and the 
3 Wik, 
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the one half, and the third Perſon the other half. 
ut cheſe Caſes be always to be underſtood where 


/ bed Elac be made without any 


e Intent of the Feoffor is grounded againſt the 
Law; and that there is no Recompence 


| appoint- 
ed for the Feoffment, methinketh that the Feoffor 


hach neither Right to the Land by Law nor Con- 


ſcience: For if he ſhould have it by Conſcience, 


that Conſcienceſhould be grounded upon the Law 
of Reaſon; and that it cannot, for Conditions be 
| ounded upon the Lawiof Reafon, but upon 
5 Cuſtoms of the Realm; and 
therefore it might be ordained by Statute, that 


all Conditions made upon Land ſhould be void. 


And when a Condition is void by the Maxims 
of the Law, it is as fully void to every Intent, 
as if it were made void by Statute: And fo me- 
thinketh that in this Caſe the Feoffor hath no 
os. =" pang Law nor in Conſcience. 


Doc. I am content thy Opinion ſtand, till 


— have hereafter a ken: Leiſure to ſpeak 


6 a - CHAP. XXV. 
4 The fifth Queſtion of the Student... 


Stead. F a Fine. with Proclamation be levied 
I according to the Statute, and no Claim 

made within five Years, &c, whether is the Right 

of a Stranger ex tincted thereby i in Conſcience, as 

it is in the Law? 

Det. Upon what Conſideration was that S 


tute made. 


| Stud. 


PRE IT OTIS 


* 


bar That the 3 


CHIPS; XXV. „3 


| ht of Lands and Tenements 
enki be the more certainly known, and not to be 
fo uncertain as they were before that Statute, 


Doc. a e Tir of Mar bs tight Tap 5 
a common Wealth, or for the good Peace and 


Quietneſs of the Peop 


Stranger, and muſt be kept in the Court of Con- 
ſcience: For, as it is ſaid before in Chap. 1 
Laws right wiſely made by Man, it a 


who hath 5 to the Lands and Goods; for 
| whatſoever a 


an hath by ſuch a Law, he hath 
it right wiſely; and whatſoever he holdeth againft 


ſuch a Law, he holdeth unrightwiſely. And fur- 
thermore it is ſaid there, all the Laws made 
Man which be not contrary to the Law of G 
muſt be obſerved and kept, and that in Conſcience, | 


and he that deſpiſeth them deſpiſeth God, and he 


that reſiſteth them reſiſteth God. Alſo it is to be 


underftood, that Poſſeſſions and the Right thereof 


are ſubje& to the Laws, ſo that they therefore 
with a Cauſe reaſonable 


altered from one Man to another by Act of the 


Law. And' of this Conſideration that Law is 
proven, that by a Contract made in Fairs and 
rkets the Property is altered, except the 


Property be to the King, ſo that the Buyer pay 
Toll, or do ſuch other Things as is accuſtomed 


there to be done upon ſuch Contracts, and that 


the Buyer knoweth not the former Property, And 


in the Law Civil there is a like Law, that if a 


Man have another Man's Goods with a Title 


three Years, thinking that he hath Right to it, 
he bath the very Right unto the Thing ; and that 
was made for a Law, to the Intent that the 


Property and Right of 8 ſhould not be un- 


certain, 


e, or for any Inconve- 
nience or Hurt to be ſaved from them, that Law 


is good; though percaſe it extinct the Right of 2 


may be tranſlated and 


ö 4 Yo x 5 FH 
g * , 7 2 7 
WR + 15, 5, 9 U : 5 «Sa es l - ; 
+I £*X > — - Ys 4 0 p * * — ” 
M ! 1 8 =: 299 3 : * 0 
Ps fue ö 4 "OY * 
#0" HT 2 alle?” & — Ss 
— — o \ 8 , 7 A * 
. > . * 
3 £5 3 to * 
” 3 * - 


Y 
4 "4 A Tt ot 
þ We. þ " 2 e 
e 8. 79 4 * n A * 
4 2 25 8 5 ? 
N {4 RET. bbc. 44 g 2 , 
£©W ? 4 % * Fo : 
8 IS. 7 n k \ 
A! As - ; ther 
as 4 TERS - - 
; ; * on 
= of - * , 6 ns 
* : 
*. 2 ; 8 1 BN: : 
: . l I a N . 
2 f * 1 ö 2 ; . 3 
L . \ ** 4 1 N 4 
75 a a * 9 -S 8 ri fe | 0 
8 
©. 


p. r XXVI. . 45 70 
* zun made by the T Wo 
1 figs that he uſed in ” vr 


1 * 


5 


* F 4 WH: - r N oo 
£ AS , © oQ : - 
& - 7 - 41 Wenne unh e * 
As 3 * * e Nene * v - 
LY N " e 4 


a - x 3 * 7 # * p 2 
ang 123 * 1 
N N * 
yy" 7 FE *. 8 \ 
i £ "45 


LORE. 
1 ; 5 a id * \ 1 
* n 1 ä TIPS IR f * 
* = * Y * ** * bs, of 47 Bc .& ; * 
7 2 NR 
: 5 * 
K — 
"of | 85 | i 
; Fo | p ay 
* 1 * 


* pf / 1 1 7 i 7 
- 5 F' & #4; 1 e 4 s Ti» 4 © 6 * 1 
13 . Feen n 2 Ws 7 55 Tt * 7 > RS 
n : 5 
* . n N * 
7 * R þ at 8 


10 4 G 4 ö = "IO FT OF. a” * 
- 
ä ; 4” gt 5 
4 * Ys * 
* 
* 
A 1.20 x - : 


/ a 
AK 
4 12 
a? ” 
83 
5 2 
5 7 


* a >) SES 
r 


* * N ne a A 
— Ca = 7 ke 2d od ar. Y : N — ” 
* * & * 2 % * V - * 
% bs Res RE N * * — 1% * e 
n : * 85 Nl r * 3 eee 18 2 


* Default i in deſpite of 
f nts | all have 
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ver in „ An 
and Recovery in Value is taken 
; Tail for ever. How may it 0 


| voureth ſuch 4 5 1 Recoveries 7 5 
Stud. If enant in Tail fell the Land 1 
a certain Sum of Money, as is agreed betwi k 
—— at uch a Price as is commonly uſed of | |} 
other Lands, and for the of the "Gale ſuf- 
| Fereth ſuch a Recovery as is aforeſaid; What is 
the Cauſe that moveth thee to doubt whether te 
faid Contract, or the Recovery made thereupon, | | 
for the Surety, of the Buyer that hath truly pay- 
Bones r eu N 
. Bat 75 wo Things. cauſe me to doubt thets. 181 
One is, for that after our Lord had iven 4 

* 5 Land of Beheſt to Alrabam and to his 
chat is to ſay, to his 9 Fa Polleffion al- 
way to continue, he ſaid to Moſes, as it appear= _ 
eth Levit. 25. The Land ſhall nat be fold for ver, 6d 
fer it is mine: And then our Lord alligned a 
certain Manner, how the Land might be — Boks 1 
in the Year of Jubilee, if it were fold before. 
And foraſmuch as our Lord would that the 
Land ſo given to Abraham and his Children 
ſhould not —4 ſold for ever, it ſeenieth that he 
doth againſt the Enſample of God that alieneth 
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When the Anceſtor is dead, is a Thing that 5 
| Right is belonging to his Heir, for that be is - | 


mighty God, whereby the Land that was given 
to Abraham and to his Seed might not be alienedd 
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eig if chat 
— be prohibited, "more — then 


is prohibited : And NN as tailed ber- 


Heir according to the Gift, how the Land 
with Right or Conſcience be holden m him ? 
Stud. Notwithſtanding the Prohibition of Al- 


for ever, yet Land within walled Towns might 
lawfully be aliened for ever, except the Lands 
of the Levites, as in the ſaid 25th 

r of Leviticus, And ſo it appeareth that 
the faid Prohibition was not general for every 


Place, and that among the Jews. And it ap- 
peareth alſo that it was given only to Abraham 
and his Children, and ſo it was not generally 


to all People, And it appeareth alſo, that it 


extended not but only to the Land of Pro- 


miſſion, as it appeareth by the Words of the 
aid Chapter, where it is no thus, Al the 


| Region of our Poſſeſſion ſhall be ſold under the 


Condition of Redeeming ; W hereby appeareth that 
Lands in other Countries be not bound to that 
Condition; and as they be not bound to that 
Condition, by the fame Reaſon it followeth that 
they be not bound to the fame Succeſſion. 


Therefore that aid: Law, that wills that the 
Land given to Abraham and to his Seed ſhall 
) not be fold for ever, bindeth no Land out of 


the Land of Promiſſion; and ſome Men will 


hay that ſithen che Paſſion of our Lord was 
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_ CHAP/T.BR.XXVI. „ 
promulgate and known, bindeth not there, | F 
And to the ſecond Reaſon, which is grounded 
upon the Commandment of God; 6 
needs be granted 525 it is not e to any * 
Man unlawfully to covet the Houſe of his Neg. 
bour, and that then more N he may not 5 
unlawfully take it from him. t then it ge.. 
maineth for thee yet to prove how in this Caſe 
this tailed Land that is ſold by his Anceſtor, 
and whereof a Recovery is had recorded in the. 
WE” may be faid the Lands of the 
cir, 

Dost. That may be proved by the Law of + 
the * that is to ſay, by the Statute of - Wi. 
Hum. 2, cap. 1. where it is ſaid thus. The + i 
Will of the Giver ex contained in the - 
Deed of his Gift ſhall be from henceforth ob- 
ſerved, ſo that they to whom the Tenements 
be fo given ſhall not have Power to alien, but 
that the Lands after their Death 2 remain to 
the Iſſue, or return to the „if the Iſſue 
fail. By the which Statute it pros evi- 
ys that though they to whom the Tene- 
ments were ſo given aliened them away, that 

nevertheleſs they in Law and Conſcience, 

Reaſon of the ſaid 2 ought to remain 
© ex His cet 0s 
holden commonly rs, n 
2 and Rules of the Law of Man, or 

a poſitive Law that is lawfully made, bind 
a1 "chat be Subjects to the Law according 
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tatutes, 


un e thou ſpeakeſt of: For 
e — le of Fuch Ha” armen 4 
ety good Mind of alf the e and r 


ite Was 
of a 
Gr ke the leaſt of the moſt Part 
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the common Wan 5 all the Nea; * 
firſt in the King, the which in the ſaid Parlia- 
ment was the Head, and moſt chief and principal 
Part of the Parliament, (as he is in every Parlia- 
ment) cannot be noted to be ſuch Intent: For 
it is not neceſſary, nor was it not then in Uſe, 
that Lands of the Crown ſhould be entailed; 
And in Spiritual Men, ne yet in certain Bur= - 
geſſes and Citizens of the ſaid Parliament, 
which at that Time had no Land, there can 
be noted no ſuch Singularity : Nor yet in the 
Noblemen and rr. cunt nor fuck othey 45 
were of the faid Parliament, and had Lands and 
Tenethents, It is not good to judge in certain 
that they did it of ſich Preſumption; but it 
is gb6d and expedient in this Caſe, 26 it is in 
other Cafes that be in Doubt, 4 hok# this 
furer Way, and that is, chat it was made of 
Charity, to the Intent that He nor the Heirs 
of him to whom the Land was given, ſhould: 
not fall into extreme Po „and thereby bom 
run into Offence againſt | od. And chouply © 
were true, as they ſay, that it was not made of 
Charity, but of Prefumption and Singularity, 
as they ſpetk of: Nevertheleſs, foraſmuch as 
Statute is not againſt the Law of God, nor a. 
gainſt the Law of Reafon, it muſt be obſerved 
all them that be Subjects ynto that Law. 
or, as Fohn Gerſon, in the Treatiſe that he en- 
titled in Latin, De vitd ſpirituali Animas, the 
fourth Leſſon, and the third Corollary, faiths. 
that God wills that Makers of Laws judge | 
of outward Things, and- reſerve ſecret Things 
to him, And fo it appeareth that Man may 
en of the inward intent of the Deedy: 
of fuck Things as be apparent and certain? 
it is not apparent that there was any ſuch 
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but 
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As e e aid Statute; : 


thaw may it therefore be faid that the Law is 


1 good or 8 that not only ſuffereth ſuch 
hi 


Seller TIT OY POO: having * 


ings againſt the Statute, but alſo againſt the 


Commandment of God? 


Nad. To that ſome anſwer. and fay; that 


When the Land is fold, and a Recovery is had 
thereupon in the King's Court of Record, that 
"it ſufficeth to bar Gag Tail in Conſcience ; for 
| my ſay, that as the Tail was firſt i Dad, 


the Law, ſo they ſay. that by the Law it | 
again. 


Hat. Be "Wi thy ſelf Judge. if in that Caſe 


2 


| there be like Authority in the making of the 
Tail as there is in the adnulling thereof: For 
it was ordained by Authority of Parliament, 
the which is alway taken for the moſt high 
"Court in this Realm before any other, and 
it is. adnulled by a falſe Suppo al, for that, 


that they that be named Demandants ſhould 
have Right to the Land, where in Truth t 


5 never had Right thereto: Whereupon follo 


a falſe Suppoſal in the Writ, and a falſe Sup- 
poſal in the Declaration, and a Voucher to war- 


rant by Covin of ſuch a Perſon as bath no- 


ig to yield in Value; and thereupon 
Covin and Colluſion of the Parties followeth 
the Default of the Vouchee, by the which De- 
fault the Judgiflent ſhall be given. And fo all 


the Judgment is derived and grounded of the 
_ untrue Suppoſal and Covin of the Parties, 


whereby the Law of the Realm, that hath or- 
dained ſuch a Writ of Entry to help them that 
have Right to Lands or Tenements, is defraud- 


A, the Court is deceived, the Heir is diſherit- 


ed, and, as it is to doubt, the Buyer and the 


* 


CHAPTER XXVI. 21 


5 ledge of the Tail, be bound to Reſtitution, 
And verily I have heard many Times, that af- 
ter the Law of the Realm ſuch Recoveries ſhould - 

de no Bar to the Heir in the Tail, if the Law 

1 . Realm min be therein indifferentiy 

Sad 1 cannot ſee but a after the Law of 

the Realm it is 2, Bar of the Tail; for when 

the Tenant in Tail hath vouched to Warran- 
ty, and the Vouchee hath appeared and entred 
into the Warranty, and after hath made De- 
fault in deſpite of the Court, whereupon Judg- 
ment is given for the Demandant againſt he : 4 
Tenant, and for the Tenant that he A 
ver in Value againſt the Vouchee; if the Heir in =. 
the- Tail ſhould after bring his Formedon, and 
recover the Lands entailed, and after the Vou- 
chee purchaſeth Lands, then ſhould the Heir 
alfo have Execution againſt him to the Value 
of the Lands entailed, as. Heir to his Anceſtor 
that was Tenant in the firſt Action, and, fo he 
ſhould have his own Lands, and alto the 
Lands recovered in Value. And therefore, be- 
cauſe. of the Preſumption that the Vouchee may 
rchaſe Lands after the Judgment, ſome be of 
Opinion that it is in the Law a good Bar of the 
"1; Lai 
Duos. I ſuppoſe that in that Caſe thou baft 
put that the Vouchee may bar the Heir in Tail 
of his Recovery in Vito. becauſe. he bath re- 
covered the Lands, Nevertheleſs I will 
take a Reſpite to be adviſed of that Recovery in 

- Value. And if thou canſt yet ſhew me any other 

Conſideration, why the faid Recoveries ſhould ' 
ſtand with Conſcience, I pray thee let me hear 
thy Conceit therein; for the Multitude of the 
nid Recoveries is fo 5 that it were © 


* 7 


- 


ES (as far as 1 can Wer) des © theni to 
8 
WH - Some Mien make another reaſon to prove 
mat the ſaid Recoveries ſhould be ſufficient by 
i Law to. avoid the Statute of Potmin/fter, 
11 and c 
ti Confcience, i 
en, thar been dent 
ud. In the ſeventh, Year of Hemy VIII. 
b. 4 among other Things it is enacted, that 
- 'Recoveters, thei r Heirs ind Affigns, may a- 
s vow and juſtify for Rents, Services and Cuffoms 
1. b chem recovered, as they againſt whom they te- 
Eovered might have done. And then thi tay, 
that when. the Parliament gave to fuch. 
erers Authority to avow and iftify for fuch 
ts, Cuſtoms and Services as they recovered, 
it the Intent of the Parliament was, chat fucl 
| Reebverers Mid Have Right to that for the 
_ Which they ſhoult avow or juſtify": For elſe they 
" fay that it ſhould be in vain to give them fuct 
Power, and that the Parliament ſhould elſe be 
" otaken in Masher as Fortifiers of wrongful Tides: 
And fo they fay that ſuch Recoverers, by Reaſon 
aof the faid Statute, have Right by the Law. 
* 1 That Statute, as it Teemeth, was made 
to give to the Recoverers a Form to a- 
vow and. , which they had not before, 
ﬀ h they 157 recovered upon a good Title. 
1 1 the Cauſe why 8 had no Form to avow 
or juſtify before the faid Statute was, foraſ- 
much as In Recoverers did not by the Pre- 
tence of their Action affirm the Poſſeſſion of 
bim or them againſt whom they recovered, nor 
chimed not ad them, but. — difuffirmed 
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. exnnce Alete any 22 of their 
them, as they may that have Rents' '” 
ices, or fuch' other, of the Grant of other” 
by Deed or by Fine. And therefore, as = 
ſeemeth; the moſt principal Intent of the Sta. 
_ tute was, that ſuch Recoverers ſhould avow' 
and juſtify for Rents, Services and Cuſtoms, as 
they ſhould or might do that had 8 
Fine or Deed; not having any 
 ſeemeth, whether they recovered againft Ne. 
nant in Fee- ſimple or in Fee- tail; nor whe- 
ther the Recoveries were had upon a 
Title. And therefore, as me feemeth, the faid/ 
Statute neither affirmeth nor difaflirmeth the 
Title of Recoverers, whereby do avow: 
For if a Man had Right before the Recovery, 
the Right ſhould remain unto him notwithſtand- 
ing the faid Statute; and fo me ſeemeth that the 
Title of them that have the Land entailed by 
ſuch Recoveries is nothing fortilied nor affirmed 
the faid Statute, but that t are in the 
Caſe as they were before. What thinkeſt 
hos therein? © | 
Stud, This Matter is great: For, as thou 
fayeſt, there be ſo many that have tailed Lands 
ſuch Recoveries, that it wete great Pity = 
Pays to condemn ſo many Perſons, 
judge that they all were bound co Nai. 
For I think. there be but few in this Realm⸗ 
that have Lands of an Maas Value, but 
that they or Hun An or ſome other by 
whom they cla > have had Part thereof 
ea”; Recorerier: much that Lords = 
tual a emporal, ts, lires, ch 
Men and Poor, Monaſteries, Colleges and 
* ſuch Lind, for ſuch a 
VE 
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| to make Reſtitution 


| many Perſons in that Beh 


2 For J. 
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Sow tam ated of long Ties Mikes 1 


Pay ry without great Heavineſs, chat bet ma- 
Men ſhould 1 bound to Reſtitution, and 

at yet, as thou ſayeſt, no Man diſpoſeth him 
4 And ſo Jam in a Manner 

panes and wot not what to ſay in this Caſe, 
that vet I truſt that 3 may excuſe 


Doc. Ignorance of the Deed may excule, 
but Ignorance of the Law e not, but it 


be invincible, that is to fay, that they have 
. As 
to counſel with learned Men, and to aſk them 
what the Law is in that Behalf; and if they 
anſwer. them - that they may do this or that 


lawfully, then they be thereby excuſed in Con- 
ſeience; but yet in Man's Law they be not 


thereby diſcharged: But they that have taken 


upon them to have Knowledge of the Law, be 


not excuſed by Ignorance of the Law; ne no 


more are they that have a wilfu! Ignorance, and 
that would rather be ignorant than to know the 


Truth, and therefore they will not diſpoſe them 
to alk any Counſel in it. And if it be of a 


Thing that is againſt the Law of God or the 


Law of Reaſon, no Man ſhall be excuſed of Ig- 
- norance; and ſo there be but few that be excuſed. 


by Ignorance. 
1 What then? Shall we condemn fo many 


and fo notable Men? 


'Def?. We ſhall not 3 but we 


shall give them. their Peril. 


Stud, Yet I truſt their Danger is not fo 
that they ſhould be bound to Reſtitu- 
ohm Gerſon faith in his ſaid Book 


called De andtate Eeclgſiaſtica, con deratione ſe- 
om aa communis error facit Jus, that * to 


CHAPTER XXVI % 


iy; A common Error maketh a Right... Of. 
which Words, as it ſeemeth, ſome Truſt may 
be had, that though it were fully admitted the 
ſaid Recoveries were firſt had wok an unlawful 
Ground, and againſt the good Order of Con- 
ſcience, that yet nevertheleſs,. foraſmuch "as 


been right well learned, in manner as for a 
Law,. that the Buyers partly be excuſed, fo. 
that they be not bound to Reſtitution. And b 
moreover, it is certain that the Statute of H- 
minſter 2. nor none other Statute made | 
Man, cannot be of greater Value or St 

than was the Bond of Matrimony that was or- 
dained of on. And though that Bond of Ma- 


trimony | indiſſolvabſe, et nevertheleſs - 
Moſes ered a Bill of Refulll of 7 Fews, 


which in Latin is called Libellim „ and fo 
they might thereby forſake their ad as it 

appeareth Deuteron. 22. And therefore like as a 
Diſpenſation was ſuffered againſt that Bond, fo 
it ſeemeth it may be againſt this Statute. 


Doc. As to that Reaſon that thou haſt laſt | 


made of a Bill of Refuſal, let all Purchaſers 


of Land hear what our Lad ſaith in the Go- 


ſpel of the Jews, of that Bill of Refuſal; Mat. 
thew xix, where he faith thus, For the Hardasſs 
7 your Hearts Moſes ſuffered you to leave your Wives : 

or at the Beginning it was not ſo, Of which 
Words Doctors hold commonly, that though 
ſuch a Bill of Refuſal was lawful, fo that they 
that refuſed their Wives thereby ſhould be with- 
out Pain in the Law, that yet it was never 
 hwful ſo that it ſhould. be without Sin. And 

fo likewiſe it may be faid in this Caſe, that fuch 
n be ſuffered for the Hardneſs = 


r 4s 2 


have been uſed of long Time, fo that 
they have been. taken of diver Men that have. 
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the Hearts. of Englihmen, which deſire Land 
and Polleſion with ſo great Greedineſs, chat 
they cannot be withdrawn from- it neither by 
the Law of God nor of the Realm. And there- 
fore the zich Men ſhould not take the Poſleſ-_ 
5ns of poor Men from them by Power, with- 
by open Diſſeiſin, or by the only Sale of the 
Fenant in Tail, and fo to hold them againſt 
the expreſs Words of the Statute; ſuch Reco- 
veries have been ſuffered, And though for 
their great Multitude they may haply be with-- 
out Pain as to the Law of the Realm; yet it i- 
7 to fear that they be not without Offence as 
inſt God,. And as to the other Reaſon, 
WM 7 it a common Error ſhould make a Right,. 
3 thoſe Words, as me ſcemeth, be to be thus 
* wunderflcod, that a Cuſtom uſed againſt the Law 
| - ' of Man ſhall be taken in ſome Countries for 
La, if the People be ſuffered ſo to continue. 
- - And yet ſome Men call ſuch a Cuſtom an Error, 
becauſe that the Continuance of that Cuſtom a- 
inſt the Law was partly an Error in the People, 
1 made by their Superiors to the contrary of that 
1 Cuſtom. But it is to be underſtood, that the 
laid Recoveries, though they have been long 
uſed, may not be taken to bave the Strength of 
a Cuſtom; for many as well learned as unlearn- 
ed have alway ſpoken againſt them, and yet 
do. And furthermore, as I have heard fay, a . 
Cuſtom or Preſcription in this Realm againſt 
he Statutes of the Realm prevails not in the 


1 - + Mad. Though a Cuſtom in this Realm pre- 

} vaileth not againſt a Statute as to the Law, yet 

t ſeemeth that it may prevail againſt the Sta- 
16 ee | | tute 
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ute in Conſtience: For thou 
Statute excuſeth not in the Law, nevertheleſs: 
if may excuſe in Confeience; and fo it feeteth 
that it may do of a Cuſtom. 

Daft. Bi 
5 into à awful Cuſtom in the Law, it 


in Con uſcience muſt alway be 


grounded upon the aw, and in this Caſe it 


cannot be founded vpon the Law of Reaſon, 
nor upon the Lach of God; and therefore if 
the Law of "Man ſerve” not, there is no 8 
whereupoti Conſcience in "this Cafe © 

rounded, And at the Beginning of fu its. 
Speis, they were taken to be good, beeauſe 
the Law ſhobld warrant them to be good; 
and not hy Reafon of atty Cuſtom: And fo if 


85 Both of the Law will not ferve in the 
ec ; 


6veries, the Cuſtom cannot help; for an evil 
Cuſtom is to be put away. And therefore me 

feenieth Pa the veries be not without Ot 
fence againſt God, though Haply for their great 
Multitude, and that there ſhould not be as it 
were a Subverſion of the Inheritance vf many 
in this Realm, as well of Spiritual as Tempo- 
ral, they be without Pain in the Law of the 


Realm; except ſuch Recoveries as by the com- 
mon Courſe of the Law be voldable in the Law 


by Reaſon of ſome Uſe, or of ſome other fye- 


ey Matter: But what Pain that is, I wHl not 


temerouſly judge, but commit it to the Good- 
 fiefs of our Lord, whoſe Judgments be very 


deep and profound; nor T will not fully affirm * 


that they that have Lands by ſuch Recoveries, 
ought to be * to Reſtitution: But this 
ſeemeth to me to be good Counſel, that every 


— * 


Inorance of 1 


if ſack Recoveries cannot be 
erden e be brought into a Catom 
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ſelf from ſuch Recoveries, Dy then he ſhall be 
Bo * upulouſneſs of Conſcience in that 
Stud. It ſeemeth that in this Queſtion thou 
pondereſt greatly the faid Statute of JFq/min- 


"= 2. and that F be but only a Law 


made by y. Man, that yet, foraſmuch as it is not 


2 Law Reaſon nor the Law of 
thou thinkeſt that it muſt be holden in 


Conſcience: And over that, as it ſeemeth thou 


art ſome what in Doubt whether thoſe Recove- 
ries be any Bar to the Heir in the Tail by the 


Law of the Realm, unleſs that he have in Va- 
luc in Deed upon the Vouchee; and that thou 
wilt thereupon take a Reſpite, or thou ſhew thy 


full Mind therein: And in like wiſe thou think- 


eſt, as I take it, that thoſe Recoveries cannot 
be 124 into a Cuſtom, but that the longer 
that be ſuffered to continue, if — 
not by the Law, the greater is the Offen 

againſt God. And therefore thou ym 
| FN that Cuſtom, but yet thou agreeſt that it 
2 to ſpare the Multitude N 


leſt a Subverſion of the Inheritance of 


of this Realm might follow, and great 
many of Variance alſo, if they ſhould be ad- 
nulled for the Time paſt, except there be any 0- 
ther ſpecial Cauſe to avoid them by the Law, as 
thou haſt touched in the laſt Reaſon: Ba: thou 
thinkeſt that it were good, that from henceforth 
fuch Recoveries ſhould be clearly prohibited, 
and not be ſuffered to be had in Uſe, as they have 
been before; and thou counſelleſt all Men there- 


fore to refrain themſelves from ſuch Recoveries 


* 
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* . 


N ail 


chat is uncertain, and that is, 9 
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1 1 aan an, — 11 
FT a as. I have meant it. = © 3s 
= Stud. Now, I pray thee, fith I have heard thy, s T By 
FE: Queſtion of theſe Recoveries, according to thy = .k 8 
| Deſire, that thou wouldeſt anſwer me to ſome + F 43 
particular Queſtions concerning tailed Lands, * FF Þ8 
"whereof thou haft at this Time given us Occa- 1 
hon to ſpeak. : © 19 

DoF. Shew me theſe Queſtions, and I will * KL T8 
ſhew thee ay Mind therein with good will. WS! 


cua P. XXVII. 


** The firſt Qurftion of the n, concern 
ing tailed Lands. 


Stud, Fa Diſſeiſor ks a Giftin Tail to Jobe 
at tile, and Jobm at Stile for the redeem- 
ing of the Title of the Diſſeiſee agreeth with him, 
that. he ſhall have a certain Rent out of the ſame 
Land to him and to his Heirs, and for the Surety 
of the Rent it is deviſed that the Difſeiſee ſhall re- 
leaſe his Right in the Land, &c, and that ſuch 
a Recovery as we have ſpoken of before ſhall be 
had againſt the ſaid Fohn at Stile to the Uſe of the = | 
* of the ſaid Rent and of the ſormer Tail: +. 4 
Whether ſtandeth that Recovery well with Con- 1 
ſcience or not, as thou thinkeſt? FS 
De#. I ſuppoſe it doth, for it is made for the 
Strength and Surety of the Tail, which the Dif- 
ſciſes might have clearly defeated and avoided 
if he would: And therefore I think if the ſaid 
2 at Stile had granted to the Diſſeiſee IF by 
is Deed a certain Rent for releaſing of his Title, [1 
that Grant ſhould have bound the Heirs in the 1 
Tail for ever. And then if the Diſſeiſee for bis 33 
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ave ſick o Recorery, 2s be- 
fore appeareth, it ſeemeth that Recovery ſtand- 
1 , Onion is good 
eth that Opinion is right 

in this Matter. And 18 it pinion s ih with 
a reaſonable Cauſe ſome partieular Recoveries 
© mm; | 

[a 


CHAP. XXvIIL 


Ie ſecond Qiufion 0 the Student, con- 
 Cerning. taile Lands. 


'F a Tenant in Tait ſuffer a Hey a- 
gainſt him of his Lands entailed, to the In- 
Ahne de Retoreter ſhall ſtand ſeiſed thereof 
to the Uſe of a certain Woman whom he in- 
tendeth to take to his Wife, for Term of Life, 
and after to the Uſe of the firſt Tail, and after he | 
* _—— V ether n ae. 
Recovery with Conſeience, though other 
| Recoveries upon Bargaitis and Sales did not? 7” 
Die. It ſeemeth yes; for. though the Sta- 
tute be, that they to whom the Tenements 
be fo given ſhould! not have Power to allen, 
bat that the Lands after their Death ſhould: 
remain to their Iffues, or revert to the Do- 
nors if the Ifſues failed; et if he to whom 
the Lands were ſo given tal a Wife, and dieth- 
ſeifed. without Heir of his Body, and the Do- 
nor enter, the Woman ſhall recover againſt 
him the third Fart, to hold in the Name of her- 
Dowry for Term of her Life, the Tail 
_ be determined. And the ame Law is of Te- 


mant by the Courteſy, that is to ſay, * 
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he ſhalf have „ le BY Tat e | 
y "the Courteſy, erw bang ths 
e Statute, Which fay, that after 
the Death of the Tenant in Tail | chow Uſe 


like that the Statute intended 
fore it ſcemeth, that by the only Deed of the 


4. 2 8 


— of the Land entailed; ani 
Hue; the Wife dieth, and the Mie 


as Fenant 
Words of 


the Bands ſhalt revert to the Donor: And 
think the Cauſe is, becauſe the Intent of the 
Statute ſhall not be taken, that it intended to 


"ry away fach Titles as the Law ſhould give 


Reaſon of the Tail. And fo it ſeemeth chat 
4 ie Intent of the Statute ſhall be fo. taken 


for Jointures, for elſe the Statute might be 


ſometime a letting of Matrimony, and it is not 


Tenant in Tail a Jointure may be made by 


the Intent of the Statute, though the Words of 


the Statute ſerve not expreſly for it; for many 
Times the Intent of the Letter mall be taken, 


and not the bare Letter: as it appeareth in the 


ſame Statute, where it is faid, that he to whom 


the Lands be given ſhall have no Power to 


alien; Yr the” — is confirued, that 


— hy nor the Heirs of his Body ſhall have 


no Power to alien: And ſo methinketh that ſuch 
an Intent ſhall be taken here for faving of Join- 
tures,” 

Std. Truth it is, | that foinetimic the Intent 
A fy W-3y en farther * — the 


expreſs Letter ſtretcheth; but yet re hy; 
no Intent be taken againſt ts” 6 ape W or 


of the Statute, for that ſhould e HRP he 
Interpretation of the Statute, than an Exp 
ſition: And it cannot be reaſonably taken, but 


that the Intent of the Makers of the faid Sta" 


Ang there- 
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6 tute was, - that the Land ſhould remain 8 
33 nually in the Heirs of the Tail, as long as the 
1 Tail endureth; and there can no Jointure be 
made neither by Deed nor by Recovery, but that 
FF © the Tail muſt thereby be diſcontinued, And 
* therefore this Caſe of Jointure is not like to the 
+ aid Caſes of Tenant in Dower, or Tenant by 
1 tme Curteſy. For the Title of Dowry and of 
Tenancy by the LURE groweth moſt ſpecially 
by the AE mes the Poſſeſſion in the 
Heirs of the Tail, but it is not ſo of Jointures: 
And therefore by the only Deed of the Tenant 
in the Tail there may no Jointures be lawful- 
F. ly. made againſt the expreſs Words of the Sta- 
' _ tute. And if there be any made by Way of Re- 
 , covery, then it ſeemeth that i it * be put under 
tte fame Rule as other Recorerics L_ be — 
* Lands * 25 | 


CHAP. XXIX. 


1 The third Queſtion 0 the Student, con- 
cerning tailed Landi. 


F, obn at Note, being ſeiſed of "a" in Pes, 
TE / his meer Motion makes a Feoffment of 
i certain Lands to the Intent that the * 
FF fall thereof make a Gift to the ſaid Fohn 
inn Note to have to him and to the Heirs of hl Body, 
in and they make the Gift according; and after 
n faid Fohn at Note falleth into Debt, wherefore he 
r is and put in Priſon, and thereupon for 
r © apa; of his Debts he ſelleth the ſame Land, 
KAnn for Surety of the Buyer he ſuffereth a Reco- 
1 very to be had againſt ban in ſuch a Manner as 
Weng HE before appeareth: Whether ſtandeth that Reco- 
BS ++ not? | i 
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| e, eee eee 3 
0 alk thee another Queſtion, or that —— 1 
hw to thine; that is to ſay, to feel thy Ming 
how' the Law by the which the Body of the WE | 

Debtor ſhall be taken and caſt into Priſon, there Ss © T8 

to remain till he have paid the Debt, may ſtand T þ 

with Conſcience, ſpecially if he have nothing to 


it with; for as it ſoertieth if he will Win:. 1 
iſh his Goods, which" in ſome Laws. is called 6 
in Latin, . bonis, that he ſhall not be impri- 
| ſoned; and that is to be underſtood moſt ſpecially, 
| if he be fallen into Poverty, and dear. he 

own Default. 

Stad. There is no Law in the Realm that the 
Defendant may in any Caſe Cedere bonis, and, as 
me ſeemeth, Þ dies wire Thich & Tos, it ſhould. 
not be indifferent ; for as to the Knowledge of 
him that the Money i is owing to, the Debtor 
might Cedere bonts, that is to ſay, relinquiſh his 
Goods, and yet retain to himſelf ſecretly great 
Riches. And therefore that Law in ſuch Caſe 
ſeemeth more indifferent and righteous, that com- + 
mitteth ſuch a Debtor to the Conſcience of the 
Plaintiff to whom the Money is owing, than the 

committing him to the Conſcience of him that is 
the Debtor; for in the Debtor ſome Default +3 
may be afligned ; but in him to whom the Mo- | 
ney is owing may be aſſigned no Default. | . 
_ _  De#8. But if he to whom the Debt is owing 5 
knoweth that the Debtor hath nothing to pay the i 
Debt with, and that he is fallen into Poverty 
by ſome Caſualty, and not through his own De- 
fault ; doth the Law of England hold that he may 
with good Conſcience keep the Debtor ſtill in 
Priſon till he be paid ? 
Stud. Nay verily, but it thinketh more rea- 
ſonable to en the Liberty and the Judg- . 
| ment A 
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aid John at Wie, as well at the Time of the 


N tra ngey Mb why. ear 
ed. And then the Debtor, if he knew the 
OS i on thou hy . Cons 


1d gut mth Hutt that 


| the faid Gift was made of the meer Liberty and 


— taken, Cay = -the Intent of the 


ment as at the Time that he re- 
ceived again the ſaid. Gift in the Tail, was, 
that if he happened afterwards to all into. Po. 
verty, chat he might alien the aid Land to re- 
him with: For how may it be thought 
that. a Man will ſo much ponder. the Wealth of 
His Heir, that he will forget himſelf? And fo 
it» ſeemeth that not only the. ſaid Recovery 
ſandeth - with -Conſcience, but alſo if he had 
made only a Feoffment of the Land, the Feoff- 
ment ſbould be in Conſcience a good Bar of the 
«Tail: But if the ſaid Feoffment and Gift had 
been made in Conſideration of any Recompe 
-of Money, or for any Matrimon mo or ſuch 
other, then the A id fon 
Nate ſhould not bind his Heir, and if 
ſſuffered any Recovery thereof, then the Recovery 
ſhould be of like Effect as other Recoveries where- 
_ of we have treated before, and that which I ſaid, . 
it was good to favour rather for their Malene 


c _ A P F r K R IX. wy 


5 Dr fame Lay 
A, that. if the dan ad the Heie of the the (id Toit 
e Note, in Cale that the ſaid Gift was 


i the Death of ia Father ; 


cannot be thought that the Intent of the Fat 
was, that any of his Heirs in Tail ſhould for 
any Neceſſity diſherit all other Heirs in Tail that 
| 2 him, 2 methink» 
eth, It 13 nable . Manner as 
1 have ſaid before. W 
Stud. And tough che Intent of the ſaid Job 
4 Nate, when he made the faid Feoffment, and 
when he took again the faid Gift in Tail, were, 
that if he fell in need, that he might alien: Yet 
I ſuppoſe that he may not alien, though percaſe 
for the more aan declared his kg to be 
ſuch upon the 1285 Seiſin: For that Intent 
was contrary to the Gift that be freely took upon 5 
him; and when any Intent or Condition is de» - 
== or pr 00h againſt the State that any 
maketh or excepteth, then ſuch an Intent 
or Condition is aid 1 by the Law, as by a Ce 
. that hereafter followeth will appear: That is to 
fay, If a Man make a Feoffment in Fee, upon 
Condition that the Feoffee ſhall not alien to any 
Man, that Condition is void; for it is inci 
to every State of the Fee: ſumple, that he that is 
to ſeiſed may alien. And like as in a Fee · ſimpffe 
. there is incident a Power to alien, fo in a State 
tail, there is a ſecret Intent underſtood in the | 
Gift, that no Alienation ſhall be made. And 
therefore the Intent of the faid Jahn 
at Note were, that if he fell into Poverty, =_ | 
be might ſell, and 88 
N bee 
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n XXX. 
1 q The fourth Duet ion of the Student, concern: 


Name of a Rent in Dale of a like Sum as the 


in Conſcience; and ſo the faid Recovery muſt be 
taken in this Caſe to be of the ſame Effect as Re- 


EEE” EET 


ah Recoveries of Inheritances entailed.” v7 jg 


LS 'F an Annulty be granted to a Man to 
have and to perceive to the Grantee, and 


to the Heirs of his dy, of the Coffers of his 
Grantor, and after the Grantee ſuffereth a Re- 
covery againſt him in a Writ of Entry by the 


— * is of, with Vouchers and Ju 
After the common Courſe, and both 


_ E 
rties, 


a Intend that the Annuity ſhall be recovered: Whe- 
ther ſhall the Recovery bind the Heir in Tail 
| of his Annuity ? 


Def. What if it were a Rent going out of 


Jad, of what Effect ſhould the Recovery be 


4 


. Stud. It ſhould be then of like Effect as if it 


re of Land. 


Duos. And fo it ſeemeth to be of this Annulty ; 
Fa for, as me thinketh, a Rent and Annuity be of 


one Effect; for the one of them ſhall be paid in 
ready Money as the other ſhall. - 


; Stud. Truth, and there Th * Di- 
verſities betwixt de in. the Law. y To 


Dock. by * ſhew me fome of the b. 
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CHAPTER XXX. 97 


* Brad, Part I ſhall ſhew thee, but I wot not 
whether I can ſhew thee all. But firſt thou ſhalt 
underſtand; that one Diverſity is this. Every 
Rent, be it Rent-ſervice, Renr-charge, or Rent- 
ſeck, is going 5 but Chargeth only 
the Perſon, that is to ſay, he Grantor, or his 
Heirs that have Aſſets by 1 5 or the Houſe, 
if it be granted by a Houſe of Religion to per- 
ceive of their Coffers. Alſo of an Annuity there 
lieth no Action, but only a Writ of Any, 
againſt the Grantor, his Heirs or Succeſſors: 

And that a Writ of Annuity lieth never againſt 
the Pernor, but only againſt the Grantor or his 
Heirs, But of a Rent the fame Action may lie 
as doth of Land, as the Caſe THY 
lieth ſometime of Ren A n e Wer X RY 
the Rent, that is to ſay, againſt him that taketh 
the Rent wrongfully, and ſometime againſt nei- 
ther, as of a Rent-ſervice Aſiſe lie for the 
Lord againſt the -Meſne and the e Difleifor, or 
ſometime againſt the Meſne only, if he did allo 
the Diſſeiſin. Alſo an Annuity is never taken 

for Aﬀets, becauſe it is no Freehold in the Law, 
ne it ſhall not be put in Execution upon a Sta- 
tute-merchant, Statute-ſtaple, ne Elegit, as a 

Rent may. And becauſe the ſaid Writ of Entry —» 
lay not in this Caſe of this Annuity, and that 7 

it cannot be intended in the Law to be the ſame — 

Annuity, though it be of like Sum with the ; 
Annuity, ne though the Parties aflented and 
meant to have the ſame Annuity recovered by 17 
the ſaid Writ of Entry; therefore the ſaid Re- 19 
covery is void in Law and Conſcience. But if : 
ſuch a Recovery he had of Rent with the Vou- 
cher over, then it ſhall be taken to be of like 

Effect as Kecoveries of Lands be, in ſuch Manner 

as we have treated of before, 
* C HAP. 
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F Lands be given e 
I in the Name of her Jointure, by the Father 
of the Husband, to have and to hold to them 
and to the Heirs of their two Bodies begotten, 
and after they have Iſſue, and the Husband dieth, 
ind the Wife alieneth the Land, and againſt the 
Statute of 11 H. 7. ſuffereth a Recovery thereof 
to be had againſt her, to the Uſe of the Buyer, 
And after her Son and Heir apparent, that is Heir 
to the Tail, releaſeth to the Recoverers by Fine, 
and dieth, having a Brother alive, and after the 
Mother dieth; >. a6 hath Right to the Land, the. 
mag or the Brother of him that releaſeth ? = 
Dass. What is thine Opinion therein? I 
thee ſhew me. 
thd. Me ſcemeth that the 2 hath Right; 
for 7 oy th faid Statute made in the 11th Year. 
among other Things it is enacted, that 
er which hath Lands of the Gift of 
- Husband, or of the Gift of any of the An- 
rr Huſband, ſuffer any Recovery there- 
df againſt her by Covin, that then ſuch Recovery 
Mall be void, and that it ſhall be lawful to him 
chat ſhould have the Land after the Death of 
the Woman to enter, and it to hold as in his 
firſt Right: Provided alway that that Statute 
hall not extend where he that ſhould have the 
Land after the Death of the Woman is agree- 
able to any ſuch Alienation or Recovery, fo 
that the Agreement be of Record, And for- 


. 
ſaid 
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ee which is one of the 
higheſt Records in the Law, it ſeemeth that the 
Buyer hath Right againſt that Heir that agreed, 
and againſt all that ſhall be Heir ef the Tail ; 
and that not only by the ſaid Recovery, but 

alſo by the ſaid Statute, whereby the ſaid Re- 
ee with Aſſent of the Heir is affirmed. 

Doc. Though the Buyer in this Caſe have 

| Right during the Life of the Heir that releaſed, 
yet nevertheleſs after his Death his Heir, as it 
ſeemeth, may lawfully enter: For the Agree- 
ment ef the Sthtuw ſpeaketh, muſt, as TI 
ſuppoſe, either be had before the Recovery, or 
elſe at the Time of the Recovery. For if a Ti- 
tle by Reaſon of the ſaid Statute be once devo- 

Jute to the Heir in the Tail, then the Right, as 
me ſeemeth, cannot be extin&t nor put away by 
the only Fine of the Heir, no more than if be 
had died and the next Heir to bim had releaſed 
to the Buyer by Fine, in which Caſe the Releaſe 
could not jet the Right of the Title, nor the 
Right of E that is given by the Statute; 
and ſo, as — Eren j his next Heir may there- 
fore enter. 

Stud. As I perceive, all thy Doubt is in this 
Caſe, becauſe the Aſſent of the Heir was after 
the Recovery; for if it had been at the Time of 
the Recovery, as if the Heir had been vouched to 
warrant in the ſame Recovery, and he had entred, 

and thereupon the Judgment had been given, 
thou agreeſt well, that the Recovery ſhould have 
avoided the Tail for ever. 

Doc. That is true, for it is in expreſs Words 
of the Statute; but when the Aﬀent is after 
the Recovery, then methinketh it is not ſo, ne 
that the Right of the firſt Tail, which was re- 
vived by the faid „ hall not be. * 
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Tail. ; 
[ "Rind, T will de i upon thy Opinion in 
=. dias Matter ; but yet one Thing would I move 
 Ffarther upon this — and that is this: 
[ Some ſay, that by this Statute all other Re- 
coveries that have been had over beſide theſe 
Recoveries of Jointures be affirmed : For they 1 
ſay, that ſith the Parliament, at the making 14 
of this Statute, knew well that many other T 
| Recoveries were then uſed and had to defeat 
Tails, that it was like that they would ſo con- 
tinue, which nevertheleſs the Parliament did not 
prohibit for the Time to come, as it did the 
aid Recoveries of Jointures ; that it is therefore 
to ſuppoſe, that they thought that they ſhould 
ſtand with Law and Conſcience : But becauſe 
Jointures were made rather for the ſaving of _ 
the Inheritance of the Husband than to £1 
the Inheritance, they ſay that the Parliament "2 
thought and adjudged the Alienations and Reco- 
veries of ſuch Jointures to be againſt the Law 
and Conſcience, and not the Alienations of other 
Lands entailed ; for if they had, they ſay that 
the Parliament would have avoided Recoveries of 
. tailed Lands generally, as well as it did of Re- 
coveries of Jointures. 

De. As to that Opinion I will anſwer thee 
thus for this Time; That though that the Ma- 
kers of the faid Statute only put away Recove- 
ries of Jointures, and not other Recoveries ; 
that yet it cannot be taken therefore that their 
Intent was that the other Recoveries ſhould ſtand 

and perſect; for they ſpake then only of 
Fointures, becauſe there was no Complaint made 

in the Parliament at that Time but againſt Reco- 
veries had of Jointures, and therefore — 
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that they intended nothing concerning other ET 't 23 
Recoveries, but that they ſhould be of the ſume Ef 16 
_ Effet as they were before, and no otherwiſe. "© & 39 
And that will appear more plainly thus: Though 1 
the Makers of the ſaid Statute intended to put + | 
away and annudl ſuch Recoveries, - as ſhould be 
made of Jointures after a certain Day limited | 
in the Statute, that yet they intended not to T 7 
avoid ne affirm ſuch Recoveries of Jointures ask F 3 
were paſſed before that Time; and if they in- „ © 89 
tended not to avoid ne affirm the Recoveries had i] 
of Jointures before that Time, then how can it. 4 
be taken that they intended to put away or affirm i % 


; 
ö 
; 
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other Recoveries that were paſſed before that 1 

Time, and not of Jointures, that would not af- 2M 3. 

firm, ne put away Recoveries paſſed of Join- 1 & 7 

tures before that Time? And fo, as it ſeemeth, 1 

they intended to ſpare the Multitude of them that 1 34 13 

were paſſed of both, and not to comfort any to 1 

take them after that Time. 5 * 7 

Stud. I am content thy Opigion ſtand for 1 F 2 

this Time, and I will aſk . another Que- 6 

CHAP. XXXII 1 

¶ The fixth Queſtion of the Student, concerning 1 

failed Lands. 1 

F Tenant in Tail be diſſeiſed, and die, and 'Þ | 

an Anceſtor collateral to the Heir in Tail S 

| releaſe with a Warranty, and die, and the War- 3 4 23 

| ranty deſcendeth upon the Heir in the Tail; 1 

ö whether is he thereby barred in Conſcience, as BH Js 

; he is in the Law, | 11 

| Dot. Becauſe your principal Intent at this EI [0 
| Time is to ſpeak of Recoveries, and not of 1 
| E 3 Warran- ; 


* 
i. 
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Warranties, and alſo becauſe it hath been of 
long Time taken for à principal Maxim of the 
Law, that it ſhould. be a Bar to the Heirs. as 
well that claim by a Fee-ſimple as by State- 
tail, and for that alſo. that it was not put away 

y the ſaid Stat. of . 2. which ordained the 
Tail; I will not at this Time make thee an 
Anſwer therein, but will take a Reſpite to be 
adviſed. 

Stud. Then, I pray ches, yet, or we! departs 
ole 06 wheres chip inci}: principal Cauſe that 
moved thee to move _ en of nne 
had of tailed Lands. 

Dach. This e me Amen 1 have © per- 
ceived many Times that there be many and di- 
vers Opinions of theſe Recoveries, whether they 
ſtand with Conſcience or not, and that it is to 
doubt that many Perſons run into Offence of 
nn thereby ; and therefore I thought to 
thy Mind in Ee. whether I could perceive 

— 1 * were or that they ſerved to break the 
Tail in Law Conſcience, or that it were 
clearly againſt Conſcience ſo to break the Tail, 
or that it were a Matter in Doubt: And if it ap- 
peared a Matter in Doubt, or that it appeared 
that the Matter were uſed clearly againſt Con- 
ſcience, then I thought to do ſomewhat to make 
the Matter appear as it is, to the Intent that 
they that have the Rule and Charge over the 
People, as well the Spiritual Men as Temporal 
Men, ſhould the rather endeavour them to ſee it 
reformed, for the common Wealth of the Pec- 
ple, as well in Body as in Soul, For when. 
any Thing is uſel to the Diſpleaſure of God, it 
hurteth not only the Body, but alſo the Soul : 
And Temporal Rulers have not only Cure of th 


Bodies, but alſo of the Souls, and ſhall anfwer 
for them if they periſh in their Default. And be- 
cauſe it ſeemeth by the more apparent Reaſon 
that the Tails be not broken, ne fully avoided, 

by the faid Recoveries, and that yet nevertheleſs 
the great Multitude of them that be paſſed is 
right much to be pondered : Theafore ; it were 
very good to prohibit them for Time to come, to 
put away ſuch Ambiguities and Doubts as ariſe 
now by occaſion of the ſaid Recoveries; and fo 
they be put as Snares to deceive the People, and 
fo will they be as long as they be ſuffered to 
continue. And methinketh verily that it were 
therefore right expedient, that tailed Lands ſhould 
from henceforth. either be made fo ſtrong in the 
Law that the Tail. ſhould not be broken by 
Recovery, Fine with Proclamation, collateral 
Warranty, nor otherwiſe ; or elſe that all Tails 
ſhould be made Fee-ſimple, ſo that every Man 
that lift to ſell his Land may ſell it by his bare 
Feoffment, and without any Scruple or Grudge 
of Conſcience: And then — ſhould not be ſo 
great Ex pences in the Law, nor ſo great Variance 
among the People, ne yet ſo great Offence of 
Conſcience as there is now in many Perſons. _ 

Stud. Verily methinketh that thy Opinion is 
right good and charitable in this Behalf, and that 
the Rulers-be bound in Conſcience to look upon 
it, to ſee it reformed and brought into good 
Order. And verily, by that thou haſt ſaid there- 
in, thou baft brought me into Remembrance, 
that there be divers like Snares concerning Spiri- 
tual Matters ſuffered among the People, where- 
by I doubt that many Spiritual Rulers be in 
great Offence againſt God, As it. is of the 
Point that Spiritual Men have ſpoke ſo much of 
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that Prieſts ſhould not be put to anſwer before 
Laymen, ſpecially of Felonies and Murders ; 
and of the Statute of 45 E. 3. cap. 3. where it is 
faid, that a Prohibition ſhall lie where a Man is 
ſued in the Spiritual Court for Tithe of Wood 
that is above the Age of twenty Years, by the 
Name of Sylva cedua, as it was done before; 
and they have in open Sermons, and in divers 
other open Communications and Counſels, cauſed 
it to be openly notified and known, that they 
ſhould be all accurſed that put Prieſts to anſwer 
or that maintain the ſaid Eſtatute, or any other 
ke to it. And after, when they have right 
well perceived that, notwithſtanding all that they 
have done therein, it hath been uſed in the fame 
Points through all the Realm in like Manner as 
it was before, then they have fat ſtill and let 
the Matter paſs; and fo when they have brought 
many Perſons in great Danger, but moſt ſpecially 
them that have given Credence to their ſaving, 
and yet by Reaſon of the old Cuſtom have done 


8 


2 


. — dy * 2 2 - wv. 
Apis as 2 2 8 > NS vie Seer $9 > hy * * pe 5 2 Nen 4 * i ann 
94. 0 0 x by WS IT” AY — + gm. FANS PTY EISSN Yon 4 On $5 3 — 2 l 1 * 
r = . 3 ad; : 33 * 
— „3 f — nn * r e * _ 9955. IE 3 2» 8 . 
* 4 — 23 = Q n 7 5 > td ag > RAI > F 8 FI. : 
8 > - + g n x A r 
'y 7 LE > TT Rx. 
— 88 
"RS 


. 
0 L 1 
— * » . m IPA -- 1 1 —— + 1 e 
o S r * | 
: N 4 Y q * N D 8 — , 1 1 
bn 2 : a Bs One WS cc 
oa 5 — 4 Hot » Gr int * 


= 3 . wer 
c „ 


e N ; rs * ws e ee ot 88 > a S , 7 
p | 9 2 1 5 
* 


Feb as they did before, then there they left them, 
1% But verily it is to fear, that there is to them- 
i ſelves right great Offence thereby, that is to ſay, 
5 to ſee ſo many in ſo great Danger as they ſay 
5 they be, and to do no more to bring them out 
5 of it, than they have done for it. If it be true, 
„ as they ſay, they ought to ſtick to it with Effect 
1 in all Charity, till it were reformed: And if it 
5 be not as they ſay, then they have cauſed many 
1 to offend that have given Credence to them, and 


1 yet contrary to their own Conſcience do as - 
N did before, and that percaſe ſhould not have of- 
Vf‚„H ended if ſuch Sayings had not been. And fo it 
ſieemeth that they have in theſe Matters done 
. either too much or too little. | 


* 


* 


9 
. — 
C m 
= Las N 
© o 
q 9 
— 
| 
> - 
* 
* 
« T 
* 


r nnr rr We FFP pert ue rae og rods 
” > 208 5 A 7 . "4% * 7 3 1 
DN IE 1 : 


CHAPTER 'XXXI. 10 


And I beſeech Almighty God, that ſome good 
Man may ſo call upon all theſe Matters that we 
have now communed of, fo that they that be in 
Authority may ſomewhat ponder them, and to 
order them in ſuch Manner, that Offence of 
Conſcience grow not fo lightly thereby hereafter 
as it hath. done in Times. paſt, And verily he 


that on the Croſs knew the Price of Man's Soul, 


will hereafter aſk a right ſtraight Accompt of 
Rulers for every Soul that is under them, and 
that ſhall periſh through their Default. 


Thus have I ſhewed unto thee, in this little 
Dialogue, how the Law of England is grounded 
upon the Law of Rea ſon, the Law of God, the 
general Cuſtoms of the Realm, and upon certain 
Principles that be called Maxims, upon the 
particular Cuſtoms uſed in divers Cities and 
Countries, and upon Statutes which have been 
made in divers Parliaments by our Sovereign 
Lord the King and his, Progenitors, and b 
the Lords Spiritual and Temporal, and a 
the Commons of the Realm. And I have 
alſo ſhewed thee in the gth Chapter of this 
Book, under what Manner the faid general 
Cuſtoms and Maxims of the Law may be 
proved and affirmed, if they were denied: And 
divers other Things be contained in this preſent 
Dialogue, which will appear in the Table that 
is in the latter End in the Book, as to the 
Readers will appear. And in the End of the 
ſaid Dialogue I have at thy Deſire ſnewed thee 
my Conceit concerning Recoveries of tailed 
Lands, and thou haſt upon the ſaid Recoveries 
ſhewed me thine Opinion. And I beſeech our 
Lord ſet them ſhortly in a good clear Way : 
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THE SECOND. þ 


The META 


14 the beginning of this Dialogue the Doctor 
reth to. certain Queſtions, which the 
| ge made to the Doctor before the making of 


bis Dialogue concerning the Laws of England 


and Conſcience, as appeareth in a Dialogue 
made between them in Latin the twenty-fourth 


Chapter, And he anſfwereth alſo divers other 


Queſtions, that the Student maketh to him in 
his Dialogue, of the Law of England and Con- 


| ſcience. And in divers other Chapters of this 
preſent Dialogue is tauched ſhortly, how the 


Laws of England are to be obſerved and kept 
in this Realm as to tempora! Things as well in 


Law as in Conſcience, before any other Laws. 


And in ſome of the Chapters thereaf is alſo tous 

ched, that Spiritual Judges in divers Caſes be 
bound 10 give their Fudgments according to the 
King's Law. And in the latier End of the 
Book tbe Doctor moveth divers Caſes concerning 
the Laws of England, therein be doubteth how 
they may ſtand wth Conſcience whereupon tht 
S/udent maketh Anſwer in ſuch Manner as a 
the Reader will appear. | ws 


GIGS Hy Lids nn a la as 3 5 
1 Me ** bn G A n 5 rr f "oe ri 2 : 799 5 «at. f | * a 
PP PP . 


Tube Introduction. 


Stud. | the latter end of our firſt Dialogue 
I in Latin, I put divers Caſes ground- 
ed upon the Laws of England, wherein 1. 
doubted, and yet do, what is to be holden 
therein in Conſcience. But foraſmuch as the 
Time was then far paſt, I ſhewed thee that I 
would not deſire thee to make Anſwer to 
them forthwith at that Time, but at ſome 
better Leiſure; whereunto thou ſaidſt thou 
wouldeſt not only ſhew thine Opinion in theſe 
Caſes, bur alſo in ſuch other Caſes as I would 
put. Wherefore pray thee now (foraſmuch 
as methinketh thou haſt good Leiſure) that 
thou wilt ſhew me thine Opinion therein. 
Doss. I will with good will accompliſh thy 
Deſire: But I would that when Iam in 
Doubt what the Law of this Realm is in ſuch 
Caſes as thou ſhalt put, that thou wilt ſhew 
me what the Law is therein; for though I 
have by Occaſion of our Firſt Dialogue in 
Latin learned many Things of the Laws of 
this Realm which I knew not before, yet ne- 
vertheleſs, there be many more Things that 
I am yet ignorant in, and that peradventure 
in theſe elf Caſes that thou haſt pur, and 
intendeft hereafter to put: And, as I faid in 
the Firſt Dialogue in Latin the twentieth 
Chapter, to ſearch Conſcience upon any Caſe 
of the Law it is in vain, but where the Law 
in the ſame Caſe is perfectly known. 
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| Sund. 1 will. with good will do as -thou 
ſayeſt, and I intend to put divers of the 
ſame Queſtions that be in the laſt Chapter of 
the faid Dialogue in Latin, and ſometime 1 
intend to alter ſome of them, and add ſome 
new Queſtions to them as I ſhall be moſt j in 
doubt of. ri 

Do. I pray thee ao as thou * nad 1 
ſhall with good will either make anſwer to 
them forthwith as well as I can, or ſhall take 
longer reſpite to be adviſed, or elſe peradyen- 
ture agree to thine Opinion therein, as I 
ſhall ſee Cauſe. But firſt, I would gladly 
know the Cauſe why thou haſt begun this Di- 
alogue in the Englih Tongue, and not in 
the Latin Tongue, as the firſt Caſes that thou 
deſiredſt to know mine Opinion in, be; or 
in French, as the Subſtance of the Law: 

Stud. The Cauſe is this. It is right neceſ- 
ſary to all Men in this Realm, both Spiritual 
and Temporal, for the good ordering of their 
Conſcience, to know many Things of the 
Law of England that they be ignorant in. 
And though it had been more pleaſant to 
them that be learned in the Latin Tongue 
to have had it in Latin rather than in Engliſh: 
Yet nevertheleſs, foraſmuch as many can read 
Englih that underſtand no Latin, and ſome 
that cannot read Engliſb, by hearing it read, 
may learn diverſe Things by it, that they 
ſhould not have learned if it were in Latin; 
therefore, for the profit of the Mul itude, it 
is put into the Eugliſo Tongue rather than 
into 
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the Realm, that 1s to them moſt expedient. 
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a CHAP. ORs 
1 The job Aue, of the Student. 


| Stud. F Tenant in Tail after Pofhbility of IC 


ſue extin& do Waſte, whether doth he 
thereby offend in Conſcience, though he be not 
puniſhable of Waſte by the Law? . 

Doss. Is the Law clear, that he is not pu- 


niſhable for the Waſte? = 


Stud, Les 
Dee. And whit is 1 100 of Palate for 


Term of Life, or for Term of Years, if they do 


. Waſte? 


Stud, They be puniſhable of Waſte the 


| Statutes, and ſhall Field treble Damages: 
the Common Law before the Statute they were 


not puniſhable. 
Doscr. But whether thinkeſt thou that a 
the Statute they might have done Waſte with 


Conſcience, becauſe they were not puniſhable by 


the Law? 
Stud, T think tot, for, «7 take it, the do- 


ing of Waſte of ſuch particular Tenant for 
Term of Life, for Term of Years, or of Te- 
nants in Dower, or by the Curteſy, is prohibit- 
ed by the Law of Reaſon; for it ſeemeth of 
Reaſon, that when ſuch Leaſes be made, or that 
Lach Titles in Dower, or by the Curteſy be given 
the Law, that there is only given unto 
the annual Profits of the Land, and not 

the Houſes and Trees, and the Gravel to dig 
and carry away, whereby the. whole Profit of 
them in ** Reverſion ſhould be taken away for 


ever. And therefore at the Common Law, for 
- Waſte done by Tenant in Dower or 
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$46 DIALOGUE 11; 
the Catteſy, there was puniſhment ordained by 
the Law by a Prohibition of Waſte, whereby 
they ſhould have yielded Damages to the Value 
of the Waſte. But againſt Tenant for Term of 

. Life or for Term of Years lay no ſuch Prohibi- 

5 tion, for there was no Maxim in the Law there- 

in againft them, as there was againſt the other. 
: And I think the Cauſe was, foraſmuch as it was 
7 judged a Folly. in the Leſſor that made ſuch a 

Leaſe for Term of Life, or for Term of Years, 

"that at the Time of the Leaſe he did not prohibit 

them they ſhould not do Waſte; and ſith he did 

not provide Remedy to himſelr, the Law would 

+ none provide. But yet I think not that the In- 
14 tent of the Law was, that they might lawfully 
1 and with good Conſcience do . but againſt 
Tenants in Dower, and by the Curteſy, the 1 Jam q 

provided Remedy, for they had their Title by 

the Law. 

Doc. And verily methinketh that this Tenant 
in Tail, as to the doing of Waſte, ſhould be like 
to a Tenant for Term of Life: For he ſhall have 
the Land no longer than for Term of his Life, no 
more than a Tenant for Term of Life ſhall; and 
the Waſte of this Tenant is as great Hurt to him T 
in the Reverſion or the Remainder: as is the 1 
Waſte of a Tenant for Term of Life; and if he - 1 

alien, the Donor ſhall enter for the Forfeiture, 
as he ſhall upon the Alienation of a Tenant for 
Term of Life: and if he make Default i ina Pre- 
cipe guad reddat, the Donor ſhall be received as 
he ih upon the Default of a Tenant for 
Term of Life; and therefore methinketh he ſhall 
alſo be puniſhable of Waſte, as Tenant for Term 
of Life ſhall. Sf 
Stud. If he alien, the Donor ſhall enter, as 
thou yeh becauſe the Alienation is to his 
Diſheritance, 
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CHAPTER I 13 


Diſheritance, and therefore it is a Forfeiture of 
his Eſtate: And that is by an ancient Maxim 
of the Law, that giveth that Forfeiture in the 
N ſielf Caſe: And if he make Default in a Precipe 
3 quod reddat, he in the Reverſion, as thou ſayeſt, 
ſhall be received, but that is by the Statute of 
Weſtminſter 2. for at the Common Law there 
was no ſuch Reſceit. And as for the Statute. 
that giveth the Action of Waſte againſt a Tenant 
for Term of Life, and for Term of Years, it is 
a Statute Penal, and ſhall not be taken by E- 
| quity: And fo there is no Remedy given againſt 
f him, neither by Common Law nor by Statute, 
4 as there is againſt Tenant for Term of Life; 
= therefore he is unpuniſhable of Waſte by the 
E Doc. And though he be unpuniſhable of Waſte 
: by the Law, yet nevertheleſs methinketh he may 
not by Conſcience do that that ſhall be hurtful 
to the Inheritance after his Time, fith he hath 
the Land but for Term of his Life, no more than 
a Tenant for Term of Life may, for then he 
ſhould do as he would not be done unto. For 
thou agreeſt thy ſelf, that though a Tenant for 
Term of Life was not puniſhable of Waſte be- 
fore the Statute, that yet the Law judged not 
that be might rightfully and with Lea Con- 
ſcience do Waſte. And therefore at this Day, if 
a Feoffment be made to the Uſe of a Man for 
Term of Life, though there lie no Action againſt 
him for Waſte, yet he offendeth in Conſcience if 
he do Waſte, as Tenant for Term of Life did 
afore the Statute, when no Romney lay * 
him by the Law. 

Stud. That is true; but there is great Diver- 
ſity between this Tenant and a Tenant for Term 
« Life: For this Tenant hath good — 
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by the Donor to do Waſte, and ſo hath not 
the Tenant for Term of Life, as it is faid be- 


fore; for the Eſtate of a Tenant in Tail after 
Poffibility of Iſſue extinct is in this Manner; 
when Lands be given to a Man and to his Wife, 


and to the Heirs of their two Bodies begotten, 


and after the one of them dieth without Heirs 


of their Bodies begotten, then he or ſhe that o- 


verliveth is called Tenant in Tail after Poſſibi- 
lity of Iſſue extinct, becauſe there can never by 
no Poſſibility be any Heir that may inherit by 
Force of the Gift. And thus it appeareth that 
the Donees at the Time of the Gift received of 
the Donor an Eftate of Inheritance, which by 
Poſſibility might have continued for ever, where- 
by they had power to cut down Trees, and to 
do all Things that is Waſte, as Tenant in Fee- 
fimple might. And that Authority was as ſtrong 


in the Law, as if the Leſſor that maketh a 


Leaſe for Term of Life ſay by expreſs Words 
in the Leaſe, that the Leſſee ſhall not be punifh- 
able of Waſte. And therefore if the Donor in 
this Caſe had granted to the Donees that they 


_ * ſhould not be puniſhable of Waſte, that Grant 


had been void, becauſe it was included in the 
Gift before, as it ſhould be upon 
fiimple. And fo foraſmuch as by the firſt Gift, 
and by the Livery of Seiſin made upon the ſame, 
the Donees had Authority by the Donor to do 
Waſte; therefore though that one of thoſe Do- 


nees be now dead without Iſſue, ſo that it is 


certain that after the Death of the other the 


Land ſhall revert to the Donor; yet the Au- 
_ thority that they had by the Donor to do Waſte 


continueth as long as the Gift, and the Livery of 
Seiſin made upon the ſame continueth. And I 
take this to be the Reaſon why he ſhall not have 
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in Aid, as Tenant for Term of Life ſhall, that 
is to ſay, for benen, of that Max- 


im, whereby it is ordained that a Tenant for 
Term of Life ſhall have in Aid: For he cannot 
ſay but that he took a greater Eſtate by the Li- 

very of Seiſin that was made to him, which yet 
continueth, than for Term of Life: And fo I 
think him not bound to make any Reſtitution to 
him in the Reverſion in this Caſe for the Waſte. 

Doc. Is thy Mind only to prove that this Te- 
nant is not nd to make Reſtitution to him in 
the Reverſion for the Waſte? Or that thou think- 
eſt that he may with clear Conſcience do all man- 
ner of Waſte? | 

Stud. I intend to prove no more but that he is 
not _ to make Reftitution to him in the Re- 


"Do. Chan. I will right well agree to thine 
Opinion, for the Reaſon that =" haſt made: 
But if thy Mind had been to have proved that 
he might with clear. Conſcience have done all 
Manner of Waſte, I would have thought the 
contrary thereto, and that the Tenant in Fee- 
{ample may not do all Manner of Waſte and De- 
ſtruction with Conſcience, as to pull down Houſes, 
and make Paſtures of Cities and Towns, or to 
do ſuch other acts which be againſt the common 
Wealth. And therefore ſome will fay, that Te- 
nant in Fee · ſimple may not with Conſcience de- 
ſtroy his Woods and Coal-pits, whereby a whole 
Country for their Money have had Fuel; and 
yet though he do ſo, he is not bound by Conſci- 
ence to make Reſtitution to no Perſon in certain. 
But now I pray thee, ere thou proceed to the ſe- 
cond Caſe, that thou wilt ſomewhat ſhew me 
what thou meaneſt, when thou ſayeſt, at the 


n Law it was thus or thus. I under» 
ſtand 
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ſtand not fully what thou meaneſt by that Term, 
at the Common Law. . 
Stud. I ſhall with good will ſhew thee what L 


C H A P. "tt. 


« What is meant by this Term, when- it is 
aid thus it was at the Common Law. 


* 


1 HE Common Law is taken three manner 
1 of Ways. Zr}, it is taken as the Law of 
this Realm of England, diſſevered from all other 
14 Laws. And under this Manner taken it is of- 
[6k tentimes argued in the Laws of England, what 
. Matters ought of Right to be determined by the 
RE Common Law, and what by the Admiral's Court, 
{1}  - or by the fpiritual Court: And alſo if an Obliga- 
1 tion bear Date out of the Realm, as in Spain, 
1 France, or ſuch other, it is ſaid in the Law, and 
Truth it is, that they be not pleadable at the 
EE Common Law. Secondly, the Common Law is 

| taken as the King's Courts, of his Bench, or of 
the Common Place: And it is fo taken when a 
Plea is removed out of Ancient Demeſne, for that 
|. the Land is Frank-fee, and pleadable at the Com- 
; mon Law, that is to ſay, in the King's Court, 
; and not in Ancient Demeſne. And under this 
Manner taken, it is oftentimes pleaded alſo in baſe' 
Courts, as in Courts-Barons, the County, and 
the Court of Piepowders, and ſuch other, this 
I Matter or that, c. ought not to be determined 
; in that Court, but at the Common Law, that is 
: to fay, in the King's Courts, c. Thirdly, by 
the Common Law is underſtood ſuch Things as 
were Law before Statute made in that Point that 
i in Queſtion; ſo that that Point was a 7-4 
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5 Law by the general or particular Cuſtoms and 

Maxims of the Realm, or = the Law of Rea- 
ſon; and the Law of God, no other Law added 
to them by Statute, nor otherwiſe, as is the Caſe 
before rehearſed in the firſt Chapter, where it is 
ſaid,” that at the Common Law, Fenant by the 
Curteſy and Tenant in Dower were puniſhable of 
Waſte, that is to ſay, that, before any Statute 
of Waſte made, they were puniſhable Ul Waſte 
by the Grounds and Maxims of the Law uſed be- 
fore the Statute made in that Point. But Te- 
nant for Term of Life, ne for Term of Years, 
were not puniſhable by the, ſaid Grounds and 
Maxims, till by the Statute Remedy was given a- 


gainſt them; and therefore it is ſaid, that at the 


Common Law they were not puniſhable of Waſte. 
De#t. I pray thee now proceed unto the ſecond 
* | 


C HA P. JE. 
We ſecond Queſtion of the Sludent. 


Sud. F a Man be outlawed, and never had 

Knowledge of the Suit, whether may 
the King take all his Goods and retain them in 
Conſcience as he may by the Law? 

Dea. What is the Reaſon why they be forfeit- 
ed by the Law in that Caſe? 

Stud. The very Reaſon is, for that it is an old 
Clo and an old Maxim in the Law, that he 
that is outlawed ſhall forfeit his Goods to the 
King: And the Cauſe why that Maxim began 
was this; When a Man had done a Treſpaſs to 
another, or another Offence wherefore Proceſs of 


Utlawry lay, and he that the Offence was done 
to had taken an Action againſt him according to 
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Vie Law, if he had abſented himſelf, and had na 
Lands, there had been no Remedy againſt him: 


For, after the Law of England, no Man thall be 


condemned without Anſwer, or that he appear 
and will not anſwer, except it be by Reaſon of 
Statute. Therefore; for the Puniſhment of 


fuch Offenders as will not appear to make Anfwer, 
and to be juſtified in the King's Courts, hath 


been uſed, without Time of Mind, that an At- 


tachment in that Caſe ſhould be directed againſt 


Him returnable in the King's Bench or the Com- 


mn Place: And if it were returned thereupon, 


that he he had nought whereby he might be at- 

that then ſhould go forth a Capias to take 
His Perſon, and after an Alias Capias, and then a 
Pluries: And if it were. returned upon every of 
the faid Capras, that he could not be found, and 


he appeared not, then ſhould an Exigent be di- 


rected againſt him, which ſhould have ſo long a 
Day of Retorn, that five Counties might be hol- 
4 before the Retorn thereof, and in every of 
the ſaid five Counties the Defendant to be ſolemn- 
ly called, and if he appeareth not, then, for his 
Contumacy and Diſobedience of the Law, the 


Coroners to give Judgment that he ſhall be out- 


lawed, whereby be ſhall forfeit his Goods to the 


King, and leeſe divers other Adyantages in the 
Law, that needeth not here to be remembred now. 
And fo becauſe he was in this Caſe called accord- 
ing to the Law, and appeared not, it ſeemeth 
that the King hath good Title to the Goods both 
in Law and Conſcience, 

De#t. If he had Knowledge of the Suit in ve- 

Deed, it ſeemeth the King hath good Title in 

nſcience, as thou ſayeſt. But if he had no 
— thereof, it feemeth not ſo; for the 
nn — is 3 in him (as appeareth by 


thine . 
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thine own Reaſon). is his Contumacy and Diſo- 
bedience of the Law, and if he were ignorant of 
the Suit, then there can be aſſigned to him no Diſ- 
obedience, for a Diſobedience implitth a Know- 
ledge of that he ſhould have obeyed unto, _ 
Stud. It ſeemeth in this Caſe that he ſhould be 
compelled to take Knowledge of the Suit at his 
Peril: For fith he hath attempted to offend” the 
3 Law, it feemeth Reaſon that he ſhall be com- 
z pelled to take heed what the Law will do againſt 
2 him for it; and not only that, but that he ſhould 
rather offer amends for his Treſpaſs, than to 
tarry till he were ſued for it. And fo it ſeem- 
eth the Ignorance of the Suit is of his own De- 
fault, ſpecially fith in the Law is ſet ſuch Order 
that every Man may know, if he will, what Suit 
is taken againſt him, and may ſee the Records 
thereof when he will: And ſo it ſeemeth that 
3  meither the Party nor the Law be not bounden to 
i333 © give him no Knowledge therein, And over this 
| : I would ſomewhat move farther in this Matter 
thus: That though that Action were untrue, and 
the Defendant not guilty, that yet the Goods be 
forfeited to the King, for his not Appearance, in 
Law, and alſo in Conſcience, and that for this 
Cauſe: The King, as Sovereign and Head of the 
Law, is bounden of Juſtice to grant ſuch Writs 
and ſuch Proceſſes as be appointed in the Law to 
every Perſon that will complain, be his Surmiſe 
true or falſe; and thereupon the King (of Ju- 
ftice) oweth as well to make Proceſs to bring the 
Defendant to anſwer when he is not guilty, as 
when he is guilty: And tien when there is a Max- 
im in the Law, that if a Man be outlawed, in 
ſuch Manner as before appeareth, that he ſhall 
_ * forfeit all his Goods to the King, and maketh no 
Exception whether the Action be true or untrue, 
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4 =p that the ſaid Maxim more regardeth 
the general Miniſtration of Juſtice, than the par- 
ticular Right of the Party; and therefore the Pro- 
perty by the Outlawry, and by the ſaid Maxim or- 
dained for Miniſtration of Juſtice, is altered, and 
is given to the King, as before appeareth, and 


that both in Law and in Conſcience, as well as 


if the Action were true. And then the Party 
that is fo outlawed is driven to ſue for his Re- 
medy againſt him that hath ſo cauſed him to be 
wan upon an untrue Action. 

Dae. If he have not ſufficient to make Re- 
compence, or die before Recovery can be had, 
what Remedy is had then? 

Stud, I think no Remedy: And for a farther 
Daten in this Caſe, and in ſuch other like 
Caſes, where the Property of Goods may be al- 
tered without 8 the Owner, it is to con- 
ſider, that the Property of Goods is not given to 
the Owners directly by the Law of Reaſon, nor 

the Law of God, but by the Law of Man, 
and is ſuffered by the Law of Reaſon and by the 
Law of God fo to be. For at the Beginning all 
Goods were in Common, but after they were 


brought by the Law of Man into a certain Pro- 


perty, ſo that every Man might know his Own: 
And then when ſuch Property is given by the 
Law of Man, the ſame Law may aſſign ſuch Con- 
ditions upon the Property as it liſteth, ſo they 
be not againſt the Law of God, ne the Law of 
Reaſon, and may lawfully take away that it gi- 
veth, and appoint how long the Property ſhall con- 
tinue. And one Condition that goeth with eve- 
ry Property in this Realm, is, If he that hath the 
Property be outlawed according to ſuch Proceis 
as is ordained by the Law, that he ſhall forfeit 


the Property unto the King. And divers other 
Caſes 
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CHATTER IM, wr 
Caſes there be alſo, whereby Property in Goods 
ſhall be altered in the Law, and the Right in Lands 
alſo, without Aﬀent of the Owner, whereof I 
ſhall ſhortly touch ſome without ſaying any Au- 
thority therein, for the more Shortneſs. Hint, 
by a Sale in open Market the Property is altered. 
Alſo Goods ſtollen and ſeiſed for the King, or 
waived, be forfeit, unleſs appeal or Judgment be 
ſued. Alfo Strays, if they be proclaimed, and be 
not after claimed by the Owner within the Year, 
be forfeit; and alſo a Deodand is forfeit (to whom- 
ſoever the Property was before, except it belonged 
to the King) and ſhall be diſpoſed for the Soul of 
him that was flain therewith; and à Pine with a 
Nonclaim at the Common Law was a Bar, if 

Claim were not made within a Year, as it is now 

3 by Statute, if the Claim be not made within five 

n Years, And all theſe Forfeitures were ordained” 
by the Law upon certain Conſiderations, which I 

omit at this Time: But certain it is that none of 

| them were made upon a better Conſideration than 

: - this Forfeiture of Utlagary was. For if no e- 

ſpecial Puniſhment ſhould have been ordained for - 

Offenders that would abſent themſelves, and not 

appear when they were ſued in the King's Courts, 

many Suits in the King's Courts ſhould have been 
of ſmall Effect. And ſith this Maxim was or- 
dained for the Execution of Juſtice, and as much 
done therein by the Common Law as Policy of 

Man could reaſonably deviſe, to make the Party 

have Knowledge of the Suit, and now is added 

; thereto by the Statute made the ſixth Year of 

H. VIII. that a Writ of Proclamation ſhall be 

fued if the Party be dwelling in another Shire: 
It ſeemeth that ſuch Title as is given to the King 
thereby, is good in Conſcience, eſpecially ſeeing 
that the King is bound to make Proceſs upon the 


Surmiſe 
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- Surmiſe of the Plaintiff, and may-not-examine, 
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but by Plea of the Party, whether the Surmiſe be 
true or 'not, But if the Party be returned five 


Times called, where indeed he was never called, 
e in the ſecond Caſe of the laſt Chapter of the 


faid Dialogue in Latin is contained) then it ſeem- 
eth the Party ſhall have good Remedy by Petition 
to the King, ſpecially if he that made the Return be 
nat ſufficient to make Recompence, or die un 
Recovery can be had. 

Do#. Now ſith I have heard thine Opinion in 


Wis 3 Caſe, whereby it appeareth that many Things 
mut be ſeen, or a aal and plain Declaration can 


be made n this Behalf, and ſeeing allo that the 


plain Anfwer to tit: + Caſe ſhall give a great Light 
to divers other Caſes that may come by ſuch For- 
feiture: I pray thee give me a faxther Reſpite ere 
that Iſhew thee my full Opinion thereta, and bere- 
after 1 ſhall right gladly do it. And therefore I 


pray thee 0 now to ſome other Caſe. 


C H A P. IV. — | 
AI The third Queſtion of the Student. 
Stud. I F a Stranger do Waſte in Lands that a- 
IT nother holdeth for Term of Life, with- 


out Aﬀent of the Tenant for Term of Life, whe- 


ther may he in the Reverſion recover treble Da- 
mages and the Place waſted againſt the Tenant 
for Term of Life, according to the Statute, in 
Conſcience, as he may by the Law, if the Stran- 
be not ſufficient to make Recompence for the 


ger 
Waſte done? 


Dee. Is the Law clear in this Caſe, that 10 


in the Reverſion ſhall recover againſt the Tenant 
for Term of Life, though that he aſſented not to 


the doing of Waſte? | 
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+» Seud, Yea mats and yh, if the Jonas for 
Term of Life had been bounden in an Obligation 
in a certain Sum of Money that he ſhould do no 
Waſte, he ſhould not forfeit his Bond by Waſte _ 
of a. Stranger. And the Diverſity is this. It 
hath been uſed as an ancient Maxim in the Law, 5 
that Tenant by the Curteſy and Tenant in Dow 
er ſhould take the Land wa this Charge, that is 
to ſay, that they ſhould do no Waſte themſelves, 
nor ſuffer none to be done: And when an Action 
of Waſte was given after againſt a Tenant for 
Ferm of Life, then he was taken to be in the 
fame Caſe, as to the Point of Waſte, as Tenant 
by the Curteſy and Tenant in Dower was, that 
is to ſay, that he ſhould do no Waſte, nor ſuffer 
none to be done; for there is "nba Maxim in - 
the La v of England, that all Caſes like unta 
other Caſes ſhall be judged after the ſame Law as 
other Caſes be: And ſith no reaſon of Diverſity ; 
can be affigned why the Tenant” for Term of 
Life, after an Action of Waſte was given againſt 
him, ſhould have any more Favour in the Law 
than the Tenant by the Curteſy or Tenant in 
Dower ſhould; therefore he is put under the 
fame Maxim as they be, that is to ſay, that he 
ſhall do no Waſte, ne ſuffer none to be done, 
And ſo it ſeemeth that the Law in this Caſe doth 
not conſider the Ability of the Perſon that doth 
the Waſte, whether he be able to make Recom- 
pence for the Waſte or not, but the Aﬀent of the ſaid 
Tenants, whereby they have wilfully taken upon 
them the Charge to ſee that no Waſte ſhall be done, 

Dz#. I have heard that if Houſes of theſe 
Tenants be deſtroyed with ſudden Tempeſt, or 
with ſtrange Enemies, that they ſhall not be 
charged with Waſte. : 
Stad. Truth it is. e 
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10 


with Tempeſt, or deſtroyed 


Dos. And T think Se Rents, du they 


can have no Recovery over. 


Stud. I take not that for the Reaſon, but that it 
is an old reaſonable Maxim in the Law, that 
they ſhould be diſcharged in theſe Caſes. How- 


beit ſome will fay, that in theſe Caſes the Law of 
Reaſon doth diſcharge them: And therefore they 


fay, that if a Statute were made that they ſhould 
be charged in theſe Caſes of Waſte, that the Sta- 
tute were ' againſt Reaſon, and not to be ob- 
ſerved. But yet nevertheleſs I take it not fo; 
for they might refuſe to take ſuch Eſtate if they 
would, and if they will take the Eſtate after 
the Law made, it ſeemeth reaſonable that they 
take it with the Charge, and with the Condition 


that is appointed thereto by the Law, though 
Hurt might follow to them afterward thereby, 


For it is oftentimes ſeen in the Law, that the 
Law doth ſuffer him to have Hurt without Help 


of the Law that will wilfully run into it of 


his own Act, not compelled thereto, and judgeth 


it his Folly fs to run into it; for which olly he 


ſhall alſo be many Times without Randy in 
"Conſcience. As if a Man take Land for Term 


of Life, and bindeth himſelf by Obligation that 


he ſhall leave the Land in as good Caſe as he 
found it; if the Houſes be after blown down 
with ſtrange E- 
nemies, as in the Caſe that thou haſt put be- 
fore, he ſhall be bound to repair them, or elſe 
he ſhall forfeit his Obligation in Law and Con- 
ſcience: Becauſe it is his own Act to bind him 
to it, and yet the Law would not have bound 
him thereto, as thou haſt ſaid before. So me- 
thinketh that the Cauſe why the faid Tenants be 
diſcharged in the Law in an Action of Waite, 


* the Houſes be * by ſudden NO”. 


CGCHATTS XA: Iv. My 
or by range Enemies, is by a ſpecial reaſonable 
Maxim in the Law, whereby they be excepted 
from the other general Bond before rehearſed, 
that is to ſay, they ſhall at their Peril ſee that no c 
Waſte ſhall be done, and not by the Law of Rea- 
ſon: And ſith there is no Maxim in this Caſe to 
help this Tenant, ne that he cannot be holpen by 
the Law of Reaſon, it ſeemeth that he ſhall be 
charged in this Caſe by his own Act both in 
Law and Conſcience, whether the Stranger be 
able to Recompence him or not. | 

Dact. 1 Doubt in this Caſe whether the Maxim 
that thou ſpeakeſt of be reaſonable or not, that is 
to ſay, that Tenants by the Curteſy, and Te- 
nants in Dower were bound by the Common 
Law, - that they ſhould do no Waſte themſelves, 
and dver that at their Peril to ſee that no Waſte 

ſhould be done by none other. For that Law ſeem- 
eth not reaſonable that bindeth a Man to an im- 
. And it is impoſſible to prevent that no 
aſte ſhall be done by Strangers; for it may be 
ſuddenly done in the Night, that the Tenants can 
have no Notice of, or by great Power, that th 
be not able to reſiſt And therefore mé thinketh 
they ought not to be charged in thoſe Caſes for the 
Waſte without they may have good Remedy over; 
and they: percaſe the ſaid Maxim were ſufferable, 
and elſe methinketh it is a Maxim againſt Reaſon. 
Stud. As I have faid before, no Man ſhall be 
compelled to take the Bond upon him, but he that 
will take the Land; and if he will take the Land, 
it is reaſon he take the Charge, as the Law hath 
appointed it: And then if any Hurt grow to 

bim thereby, it is through his own Act, and his 
don Aſſent, for he might have refuſed the Leaſe 

if he would, | 
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1 DIALOGUE U. 


at the Marriage, 


A 


Dad. Thougb a Man may refaſe to take Eſtate 


l or for Term of Years, and a 


Woman may refuſe to take her Dower ; yet Te- 


- nant by the Curteſy cannot refuſe to take his 


Eſtate, for immediately after the Death of his 
Wife the Poſſeſſion abideth ſtill in him by the 


Act of the Law, without Entry: And then 1 


24 the {ave that after the Death of his Wife 
would waive the Poſſeſſion, and after Waſte 


were done by a Stranger, whether thinkeſt thou 
| that he ſhould an ſwer to the Waſte? | 


Stud. I think he ſhould by the Law. 


Dost. And how ftandeth that with Reaſon, 


frag there is no Default in him? 
— It was his Default, and at his own Pe- 
ril that he would marry an Inheritrix, where- 
ſuch Danger might follow, - 
Dort. I put the Caſe dag for woes eichis Age 
or that the Land deſcended to 

his Wife after he married her. 
Stud. There thou moveſt a farther Doubt than 
the firſt Queſtion is: And though it were as 


thou ſayeſt, yet thou canſt not ſay but that there 
is as great Default in him as in him in the Re- 


verſion; and that there is as great Reaſon why 


he ſhould be charged with the Waſte, as that he 


| in the Reverſion ſhould be diſherited, and have 


no Manner of Remedy, ne yet no Profit of the 
Land, as the other hath. And though the ſaid 


| Maxim may be thought very ftraight to the faid 


Tenants ; yet it is to be favoured as much as 


may be reaſonably, becauſe it helpeth much the 


common Wealth ; for it hurteth the common 


Wealth grea 
3 and if they ſhould anſwer for no Waſte, 


but for Waſte done by themſelves, there might 


* Waſtes done * * by Commandment or 


Aſſent, 


tly when Woods and Houſes be de- 
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Aſſent, in ſuch colourable Manner, that they in 
the Reverſion ſhould never have Proof of their 


Aſſent. | 
Dot. I am content thine Opinion Rand for 


this Time, E 
N n 1 


CHA P. * 
We fourth Queſtion of the Student. 


Stud. F he: that is the ver Heir be cots 


by the Ordinary, Baſtard, and after 


being an Action as Heir againſt another Perſon's 


Whether may any Man knowing the Truth, be 


of Counſel with the Tenant, and plead the fad 
_ Certificate againſt the Defendant by Conſcience 
or not? 

Dock. Is the Law in this Caſe, that all other 
_ apainſt whom the Defendant hath Title ſhall 


take Advantage of this Certificate, as well as 


he at whoſe Suit he is certified Baſtard ? 
Stud. Yea verily, and that for two Cauſes, 
whereof the one is this. There is an old Maxim 
in the Law, that a Miſchief ſhall! be rather ſuf- 
fered than an Inconvenience: And then in this 
Caſe if another Writ ſhould afterward be ſent to 
another Biſhop in another Action, to certify whe- 
ther he were a Baſtard or not; peradventure the 
Biſhop would certify that he were mulier, that is 
to ſay, lawfully begotten, and then he he ſhould 
recover as Heiz: and fo he ſhould in one ſelf 
Court be taken as mulier and Baſtard. For 
avoiding of Which contrarioſity, the Law will 
fuffer no more Writs to go forth in that Caſe, and 
ſuffereth alſo all Men to take Advantage of the 


Certificate, rather than to ſuffer ſuch a Contra- 
F 0 diction 
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1 DIALO GU E II. a 
| Action ! in the Court, which in the Law is 1 


an Inconvenience. And the other Cauſe is, be- 


cauſe this Certificate of the Biſhop is the higheſt 


Trial that is in the Law in this Behalf : "wk 


tis is not underſtood but where Baſtardy is laid 
in one that is Party to the Writ; for if Baſtardy 


be laid in one that is a Stranger to the Writ, as 
if Vouchee pray in Aid for ſuch other, then that 
Baftardy ſhall be tried by twelve Men, which 


Trial he in whom the Baſtardy is laid not 


be concluded, becauſe he is 4 privy to the 
Trial, and may have no Attaint; but he that 
is Party to the Iſſue may have Attaint, and 
therefore he ſhall be concluded, and none other 
but he. And foraſmuch as the ſaid Maxim was 

ordained to eſchew an Inconvenience, {as before 
appeareth) it feemeth that every Man learned 
may with Conſcience plead the ſaid Certificate 
for avoiding thereof, and give Counſel therein to 


the Party according unto the Law, or elſe the 


ſaid Inconvenience muſt needs follow, But yet 
nevertheleſs I do not mean thereby, that the 
Party may after, when he bath barred the De- 
mandant by the ſaid Certificate, retain the Land 
in Conſcience by Reaſon of the ſaid Certificate: 
For though there be no Law to compel him to 
reſtore it, yet I think well that he in Conſcience 
is bound to reſtore it, if he knew that the De- 
mandant is the very true Heir, whereof I have 
put divers Caſes like in the ſeventeenth Chapter 
of our firſt Dialogue in Latin. But my Intent 
is, that a Man learned in the Law, in this Caſe 
and other like, may with Conſcience give his 
Counſel according to the Law, in avoiding of ſuch 
Things as the Law thinketh ſhould for a reaſon- 


_ Cauſe be eſchewed. 
Dea, 
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Das. Though he that doth not know whether 
he be a Baſtard or not may give his Counſel, and 
alſo plead the ſaid Certificate; yet I think that 
he that doth know himſelf to be the very true Heir 
may not plead it: And that is for two Cauſes, 
whereof the one is this: Every Man is bound 
by the Law of Reaſon to do as he would be done 
to: But I think that if he that pleadeth that Cer- 
tificate were in like Caſe, he would think that no 
Man, knowing the Certificate to be untrue, might 
with Conſcience plead it againſt him, wherefore 
no more may he plead it againſt none other, The 
other Cauſe is this; although the Certificate be 
pleaded, yet is the Tenant bounden in Conſcience 
to make Reſtitution thereof, as thou haſt ſaid thy 
ſelf; and then in Caſe that he would not make 
Reſtitution, then he that pleadeth the Plea ſhould 
run thereby in like Offence, for he hath holpen 
to ſet the other Man in ſuch a Liberty, that he 
may chufe whether he will reſtore the Land or 
not ; and fo he ſhould put himſelf to jeopardy of 
another Man's Conſcience, And it is written 
. Eecl. 3. Qui amat periculum peribit in illo, that is, 
He that wilfully will put himſelf in jeopardy to 
offend, ſhall periſh . And therefore it is 
the ſureſt Way, to eſchew Perils, for him that 
knoweth that he is Heir, not to plead it, And 
as for the Inconvenience that thou ſayeſt muſt 
needs follow, but the Certificate be 3 as 
to that it may be anſwered, that it may be plead- 
ed by ſome other that knoweth not that he is 
very Heir: And if the Caſe be ſo far put, that 
there is none other learned there but he, then 
methinketh that he ſhall rather ſuffer the ſaid In- 
convenience, than to hurt his awn Conſcience : 
For alway Charity beginneth at himſelf, and ſo 
every Man ought to ſuffer all other Offences ra- 

F 5 | ther 


Stud. 
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ther than himſelf would offend. And now that 
thou knoweſt mine Opinion in this Cafe, I pray 


e ee to another Sen. 


© H AP. VL 
7 The fifth Dane of the Student. 


Hether a Man with Conſci- 
' ence es Counſel with the Plain- 
tiff in an Action at the Common Law, knowing 
that the — hath ſufficient Matter in 


 Confeience whereby he may be diſcharged by a 


Saubpena in the Chancery, which he cannot plead 


at the Common Law, or not? 
Dee. I pray. thee put a Cafe thereof in cer- 


win, for elfe the Queſtion is very general. 
Stud. I will put the ſame Caſe that thou oy 


: teſt ; in our firſt Dialogue in Latin, the tenth Chap. 


that is to ſay, If a Man bound in an Obligation 


pay the Money, and taketh no Acquittance, ſo 


that by the Common Law he ſhalt be compelled 
to pay the Money again, for ſuch Conſideration 
as appeareth in the fifteenth Chapter of the ſaid 
Dialogue, where it is ſhewed evidently how the 

Law in that Caſe is made upon a good reaſonable = 


Ground, much neceſſary for all the People, how- 


beit that a Man may ſometime through his own 


Default take Hurt thereby; herein I pray thee. 
ſhbew me thine Opinion. 


De. This Caſe ſeemeth to be like to the Caſe 
that thou haft next before this, and that he that 
knoweth the Payment to be made doth not as he 
would- be — to, if be gave Counſel that an 
Action ſhould be taken to kave it payed again. 

Stud. Tt he be fworn to give Counſel according 


o the Lam, as Serjeants at the Law be, it 327 
Sy, 4 © 


— 
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ech he is bound to give Counſel according to the 
Law, for elſe he ſhould not perform his Oath, 

Doct. In theſe words (according to the Law) is 
underſtood the Law of God and the Law of Rea- 
I ſon. as well as the Law and Cuſtoms of the Realm: 

i For as thou haſt faid thy ſelf, in our firſt Dia- 

3 ue in Latin, that the Law of God and the Law 
of Reaſon be two ſpecial Grounds of the Laws of 

England, wherefore (as methinketh) he may give 

no Counſel (ſaving his Oath) neither againſt the 

Law of God nor the Law of Reaſon. And cer- 

tain it is, that this Article, that is to fay, that a 

Man ſhall do as he would be done to, is grount'- 
ed upon both the faid Laws, And firſt that it is 

grounded upon the Law of Reaſon, it is evident of 
it ſelf, And in the 6th Chapter of St. Zuke it is 
faid, Et prout vultis ut fact tant vobis hamines, & vos 
facite illis ſimiliter; that is to fay, All that other 
| Men ſhould do to you, do you to them: And ſo it 
is grounded upon the Law of God. Wherefore if 
he ſhould give Counſel againſt the Defendant in 
that Caſe, he ſhould do againſt both the ſaid Laws. 
Stud. If the Defendant had no other Remedy 
but the Common Law, I would agree well it 
were as thou fayeſt, but in this Cafe he may have 
good Remedy by a Subpœna: And this is the Way 
that ſhall induce him directly to his Subpena, that 
is to ſay, when it appeareth that the Plaintiff 
ſhalt recover by Law, 
Do#. Though the Defendant may be diſcharged 
by Subpœna, yet the bringing in of his Proofs there 
will be to the Charge of the Defendant, and alſo 
the Proofs may die or they come in, Alfs there 
is a Ground in the Law of Reaſon, Pmed nihil 
poffemus contra veritatem (that is) We may do no- 
thing againſt the Truth; and fith he knoweth it 


s truth that the Money is mo he may do no- 
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againſt the Truth ; and if he ſhould be of 
Counſel with the Plaintiff, he muſt ſuppoſe and 
aver that it is the very due Debt of the Plaintiff, 
and that the Defendant with-holdeth it from him 
unlawfully, which he knoweth himſelf to be un- 
true: Wherefore he may not with Conſcience 
in this Caſe be of Counſel with the Plaintiff, 
knowing that the Plaintiff is paid already. 
Wherefore if thou be contented with this 
Anſwer, I pray thee proceed to ſome other 


ueſtion. 


Stud, 1 n with i 


CHA P. VII. 
We fixth Queſtion of the IM 


Man maketh a Feoffment to the Uſe of him 
and of his Heirs, and after the Feoffor put- 

teth in his Beaſts to manure the Ground, and 
the Feoffee taketh them as Damage-feafant, and 
putteth them in Pound, and the F he Feoffor bringeth 


An Action of Treſpaſs againſt him for entring 


into his Ground, Sc. Whether may any Man, 


knowing the ſaid Uſe, be of Counſel with the 


Feoffee to avoid the Action? : 

Docs. May he by the Common Law avoid that 
ARion, ſeeing that the Feoftor ought in Con- 
ſcience. to have the Profits ? 

Stud. Yes, verily ; for as. to the Common Law 


the whole Intereſt is in the Feoffee, and if the 


Feoffee will break his Conſcience, and take the 
Profits, the Feoffor hath no Remedy by the Com- 
mon Law, but is driven in that Caſe to fue for 
his Remedy by Subpœna for the Profits, and to cauſe 


| kim to — him in: And that was ſome- 
timo 
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time the moſt common Caſe where the Subpamna - ©: 
was ſued, that is to ſay, before the Statute f 
R. 3. but ſith the Statute, the Feoffor may lawful- | 
ly make a Feoffment. But nevertheleſs, for the + 
rofits received, the Feoffor hath yet no Remedy _ *? 
but by Subpana as he had before the faid Statute, 
| And ſo the Suppoſal of this Action of Treſpaſs 
f is untrue in every Point as to the Common 
1 Dot. Though the Action be untrue as to the 
-Y Þ3 - Law, yet he that ſueth it ought in Conſcience to 
| | have that he demandeth by the Action, that is to 
ſay, Damages for his Profits; and as it ſeemeth, 
no Man may with Conſcience give Counſel againſt 
that he knoweth Conſcience would' have done. 
LL Stud, Though Conſcience would he ſhould have 
the Profits, yet Conſcience will not that for the 
g aàttajning thereof the Feoffor ſhould make an untrue 
' Surmiſe, Therefore againſt, the untrue Surmiſe 
every Man may with Conſcience give his Coun - 
ſel; for in that doing he reſiſteth not the Plaintiff 1 
to have the Profits, but he withſtandeth him 
that he ſhould not maintain an untrue Action for 4 
the Profits. And it ſufficeth not in the Law, 3 
ne yet in Conſcience, as me ſeemeth, that a Man 5 
have Right to that he ſueth for, but that alſo he i 
ſue by a juſt Means, and that he have both good 
Right, and alſo a good and a true Conveyance to 
come to his Right. For if a Man have a Right to | 
Lands as Heir to his Father, and he will bring an 4 
Action as Heir to his Mother, that never had 3 
: Right, every Man may give Counfel againſt te 
3 Action, though he know he have Right by ano- 1 
ther Means: And ſo, as methinketh, he may do | 
f in Dilatories, whereby the Party may take hurt j 
i it were not pleaded, though he know the Plaintiff 1 
' have Right; as if the Party or the Town be miſ- 1 
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named, or if the Degrees in Writs of Entry be 
-miſtaken : But if the Party ſhould take no hurt 
by admitting of a Dilatory, there he that know- 
eth that the Plaintiff hath Right, may not plead 
that Dilatory with Conſcience, As in a Formedon 
to plead in Abatement” of the Writ, becauſe he 
hath not made himſeif Heir to him that was the laſt 
feiſed; or in a Writ of Right, for that the De- 
mandant had omitted one that tended Right, ne 
ſuch other. Ne he may nor aſſent to the caſting 
of an Eſſoin nor Protection for him, if he know 
that the Demandant hath Right: Ne he nia 
not vouch for him, except it be that he knoweth 
that the Tenant hath a true Cauſe of a Voucher and 
of Lien, and that he doth it to bring him thereto; 
And in like wiſe he may not pray in Aid for him, 
unleſs he know the Prayee have good Cauſe of 
Voucher and lien over; or that he knew that 
the Prayee hath fomewhat to plead that the Te- 
nant” may not plead, as Villeinage in the Deman- 
dant, or ſuch other. | 

Doc. Though the Plaintiff hath brought an 


Action that is untrue, and not maintainable in 
the Law, yet the Defendant doth wrong to the 


Plaintiff in the with-holding of the Profits as well 
before the Action brought, as hanging the Action; 


and that Wrong, as it ſeemeth, the Counſellor 


doth maintain, and alſo ſheweth himſelf to fa- 
vour the Party in that Wrong, when he giveth. 
Counſel againſt the Aion, - * | 

Stud, If the Plaintiff do take that for a favour 


and a maintenance of his Wrong, he judgeth far- 


ther than the Cauſe is given, ſo that the Counſellor 
do no more but give Counſel againſt the Action: 
For though he give him Counſel to withſtand the 
Action for the -untruth of it, and that he ſhould 


not confeſs it, and to make thereby a Fine to 


* 
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the King without Cauſe; yet it may not ſtand with 
Reafon that he may give Counſel to the Party to 
yield the Profits. And therefore I think he may in 
this Caſe be of Counſel with him at the Common 


Law, and be againſt him in Chancery, and in either 


Court give his Counſel, without any contrarioſit 
or hurt of Conſcience. And upon this Ground it 
is, that a Man may with good Conſcience be of 
Counſel with him that hath Land by Diſcent, or by 
a Diſcontinuance without Title, if he that hath the- 
Right bring not his Action according to the Law, 
for the recovering of his Right in that behalf. 


| 1 H AF YE 
q The fe vent Queſtion of the Student. 


F a Man take Diſtreſs for Debt upon an Obli- 
I ation, or upon a Contract, or ſuch other Thing 
that he hath right Title to have, but that he ought 
not by the Law to diftrain for it, and nevertheleſs 
he keepeth the ſame Diſtreſs in Pound till he be paid 
of his Duty, what Reſtitution is he bound to make 
in this Caſe? Whether ſhalt he repay the Money, 


becauſe he is come to it by an unlawtul Means, or 


only reſtore the Party for the wrongful taking of 
the Diftreſs, or for neither? I pray you ſhew me, 
Dacr. What is the Law in this Caſe. 
Stud. That he that is diſtrained may bring a 
Special Action of Treſpaſs againſt him that diſtrain- 
ed, for that he took his Beaſts wrongfully, and 
kept them till he made a Fine; and therefore he 
ſhall recover the Fine in Damages,. as he ſhall do 
for the Reſidue of Treſpaſs: For the taking of 
the Money by ſuch Compulſion, is taken in the 


Law but as a Fine wrongfully taken, though it 


be his Duty to have it. 
Diet, 
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Diss. Yet though he may ſo recover, methink- 


: | eth that as to the Repayment of the Money, he is 


not bound thereto in Conſcience, ſo that he take 
no more than of Right he ought to have : For 


though he came to it by unjuft Means, yet when 
the Money is paid him, it is his of Right, and 


he is not 4 to repay it, unleſs it be recover- 


ed as thou ſaid'ſt; and then when he hath repay- 
ed it, he is, as methinbeth, reftored to his firſt 


Action. But to the Redelivery of the Beaſts with 


uch Damages and ſuch Hurt as he hath by the 
iſtreſs, I ſuppoſe he is bound to make Recom- 
pence of them in Conſcience without Compulſion 
F Suit in the Law: For though he might lawful- 
ve ſued for his Duty in ſuch Manner as the 
— hath ordered; yet 1 agree well that he may 
not take upon him to be his own Judge, and to 
come to his Duty againſt the Order of the Law. 
And therefore if any hurt come to the Party by 
the Diſorder, he is bound to reftore it. But I 
would think it were the more Doubt, if a Man 
took ſuch a Diſtreſs for a Treſpaſs done to him, 
and keepeth the Diſtreſs till Amends be made for 
the Treſpaſs : For in that Caſe the Damages be 
not in Certain, but be arbitrable either by the 
Aſſent of the Parties, or by twelve Men. And 
it ſeemeth that there is no Aſſent of the Party in 


this Caſe, ſpecially no free Aſſent, for 4 "—=— 


doth is by Compulfion, and to haye his Diſtreſs 
again, and ſo his Aſſent is not much to be pon- 

dered in that Cafe, for all his Aſleſſing of him 
that took the Diſtreß, and ſo he hath made 
himſelf his own Judge, and that is prohibited in 
all Laws: But in that Caſe where the Diſtreſs is 


taken for Debt, he is not his own Judge; for 


the Debt was Judged 1 in certain before the firſt 
Contract 


RES: ia Þ Wh 8 
Contract, and therefore ſome think great Diver- 
ſity betwixt the Caſes. | 1 

Stud. By that Reaſon it ſeemeth, That if he that 7 
diſtraineth in the firſt Caſe for the Debt take any } 
thing for his Damages, that he is bound in Con- F 
ſcience to reſtore it again; for Damages be arbi- 
trable, and not certain, no more than Treſpaſs 1 
is; and me ſeemeth that both in the Caſe of Treſ- 1 
paſs and Debt, he is bound in Conſcience to reſtore 
that he taketh : For, though he ought in Right to 
have like Sum as he receiveth, yet he ought not | 
to have the Money that he receiveth, for he came 
to the Money by an unjuſt Means ; wherefore it | | 
ſeemeth he ought to reſtore it again. | 5 
Doc. And if he ſhould be compelled to reſtore 1 
it again, ſhould he not yet (for that he received 
it once) be barred of his firſt Action notwithſtand- 
ing the Payment ? 

Stud, I will not at this Time cloth aſſoil thee 
that Queſtion ; but this I will ſay, That if any 
Hurt come to him thereby, it is through his own 
Default, for that he would do againſt the Law: | 
But nevertheleſs a little I will ſay to thy Queſtion, 
that, as me ſeemeth, when he hath repayed the 
Money, that he is reſtored to his firſt Action. As 
if a Man condemned in an Action of Treſpaſs pay 
the Money, and after the Defendant reverſe the 
Judgment by a Writ of Error, and have his Mo- 
ney repaid, then the Plaintiff is reſtored to his firſt 
Action. And therefore if he that in this Caſe took 
the Money, reſtore that he took by the wrongful 
_ Diſtreſ:, or that he ordered the Matter fo liberally 
that the other murmur not, ne complain not at it, 
me ſeemeth he did very well to be ſure in Conſci- "Fi 
ence: And therefore I would adviſe every Man to | 
be well aware how he diſtraineth in ſuch Caſe a- 


gainſt the Law. 
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De8. Thy Counſel is good, and I note much 
in this Caſe, That the Party may have an Action 
of Treſpaſs againſt him that diſtraineth, ſo that 
he is taken in the Law but as a Wrong-doer ; 3 
and therefore to pay the Money again is the fure 
way, as thou haſt ſaid before, And I pray thee 
now ſhew me for what a Man may lawfully - 


ſtrain, as thou thinkeft. . 


CHAP. IX. 
¶ Fer what Thitgs a Man may lawfully diftrain. 


Stud. A Man may lawfully diſtrain for a Rant 
7 of ſervice, and for all Manner of Servi- 
ces, as Homage, Fealty, Eſcuage, Suit of Court, 
_ Rehiefs, and ſuch other. Alſo for a Rent reſerved 
upon a Gift in Tail, a Leaſe for Term of Life, 
for Years, or at Will, if he reſerve the Reverſion, 
the Feoffor ſhall diſtrain of common R ight, though 
there be no Diſtreſs fpoken of. But in Caſe a Man 
make a Feoffment, and that in Fee by Indenture, 
reſerving a Rent, heſhall not diſtrain for that Rent, 
unleſs a Diſtreſs be exprefly reſerved : And it the 
Feoffment be made without a Deed reſerving a 
Rent, that Refervation is void in Law, and he 
ſhall have the Rent only in Confcience, and ſhall 
not diſtrain for it. And like Law is where a Gift 
in Tail, ora Leaſe for Term of Life is made, the 
- Remainder over in Fee, reſerving a Rent, that 
Reſervation is void in the Law. 

Alſo if a Man ſeiſed of Land for Term of Life 
granteth away his whole Eftate, reſerving a Rent, 
that Reſervation is void in the Law, without it 
de by Indenture ; and if it be by Indentare, yet 
he ſhall not diftrain for the Rent, but a Diſtreſs 


be - 4k And for Amerciaments in a Leet 
the 


C H 4 Pn . 39 


the Lord ſhall diſtrain; but for Americaments 
in a Court- Baron he ſhall not diſtrain. ge 

Alſo if a Man make a Leaſe at Michaelmas for 
a Year, reſerving Rent payable at the Feaſts of 
the Annunciation of our Lady and Saint Michael 
the Archangel; in that Caſe he ſhall diſtrain for * 
the Rent due at our Lach- day, but not for the Rent I 
due at Michaelmas, becauſe the Term is expired. 1 

But if a Man make a Leaſe at the Feaſt of i: 
Chriftmas, for to endure to the Feaſt of Chri/t- . 
mas next following, that is to fay, for a Year, * 
reſerving a Rent at the aforefaid Feaſts of the An- | 
nunciation of our Lady and Saint Michael the 
Archangel; there he ſhall deſtrain for both the 6 


Rents as long as the Term continued, that is to 15 

ſay, till that aforeſaid Feaſt of C brifimas. = 
And if a Man hath Land for Term of Life of 4 
ohn at Noe, and maketh a Leaſe for Term of * 
ears, reſerving a Rent, the Rent is behind, - Wy i 


and Jobn at Noke dieth ; there he ſhall not diftrain, 'Y 
becauſe his Reverſion is determined, | 4 
Alſo if be to whoſe Uſe Feoffees been ſeiſed 3 
maketh a Leaſe for Term of Vears, or for Term 1 
of Life, or a Gift in Tail reſerving a Rent; there 3 
the Reſervation is good, and the Leſſor ſhall diſtrain, | 
And if a Townſhip be amerced, and the Neigh- 
bours by Aſſent aſſeſs a certain Sum upon every In- 
habitant, and agree that if it be not paid by ſuch a 
Day, that certain Perſons thereto aſſigned ſhall di- | 
ſtrain; in this Caſe the Diſtreſs is lawful. If 1 
Lord and "Tenant be, and if the Tenant do hold } 
| 
| 


of the Lord by Fealty and Rent, and the Lord, 
doth grant away the Fealty, reſerving the Rent, 
and the Tenant atturnethz in this Caſe he that '# 
was Lord may not diſtrain for the Rent, for it is "Fj 
become a Rent- ſeck. But if a Man make a Gift 
in Tail to another, reſerving Fealty and certain "$i 

| Rent, [ 
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| make Recompence for the Treſpaſs, and then have 
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% DIALOGUE II. 
Rent, and after that he granteth away the Fealty, 
reſerving the Rent and the Reverſion to himſelf; 


in this Caſe he ſhall diſtrain for the Rent, for the 
Grant of the Fealty is void, for the Fealty cannot 


I Saad ner che ReverGen;. Ale fon Heriot- 
- ſervice the Lord ſhall diſtrain; and for Heriot- 


cuſtom he ſhall ſeiſe, and not diftrain, Alſo if 


Bent be afligned to make a Partition or Aſſign- 


ment of Dower legal, he or ſhe to whom the Rent 
is aſſigned may diftrain. And in all theſe Caſes 


above-ſaid, where a Man may diſtrain, he may 


not diſtrain in the Night, but for Damage-feaſant ; 
that is to ſay, where Beaſts do Hurt in his Ground, 
he may diſtrain in the Night. Alſo for Waſtes, 


for Reparations, for Accompts, for Debts upon 
Contracts, or ſuch other, no Man may lawfully 


„ 
I The eighth Queſtion of the Sindent. 


Fa Man do a Treſpaſs, and after make his Ex- 
ecutors, and die before any amends made; whe- 


ther be his Executors bound in Conſcience to 


make Amends for the Treſpaſs, if they have ſuf- 

ficient Goods thereto, though there be no-Remedy 

againſt them by the Law to compel them to it? 
Doe. It is no doubt but they are bound thereto 


in Conſcience, before any other Deed in Charity 


that they may do for him of their own Devotion. 
Stud. Then would I wit, if the Teſtator made 

Legacies by his Will, whether the Executors be 

bound to do firſt, that is to ſay, to make Amends 


for the Treſpaſs, or to pay the Legacies, in caſe 


eiey have no Goods to do both? EE 
| Det, To pay Legacies: For if they ſhould firſt 


not 
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not a to pay the 83 2 ſhould 
be taken in the Law as Waſters of their Teſta- 
tor's Goods; for they were not compellable by no 
| Law to make Amends for the Treſpaſs, becauſe 


every Treſpaſs dieth with the Perſon; but the 
Legacies they ſhould be compelled by the Law 
Spiritual to fulfil, and fo they ſhould be cone 
led to pay the Legacies of their own Goods, and 


they ſhall not be compelled thereto by no Law 
Conſcience: but if the Caſe were, that he leave 

ſufficient Goods to do both, then methinketh 
they be bound to do both, and that they be bound 


to make Amends for the Treſpaſs, before they may 


do any other charitable Deed for the Teſtator of 


their own Mind, as I have ſaid before, except the 
Funeral Expences that be neceflary, which muft 
be allowed before all other Things. 

Stud, And what the proving of the Teſta- 


ment? 


Doct. The Ordinary may nothing take by 
Conſcience therefore, if there be not ſufficient 
Goods beſides for the Funerals, to pay the Debts, 
and to make Reſtitution. And in like wiſe the 
Executors be bound to pay Debts upon a fimple 


Contract, before any other Deed of Charity that 


they may do for the Leſtator of their own Devo- 


tion, though they ſhall not be compelled- thereto | 
by the Law. | 


Stud. And whether thinkeſt thou that they be 


bound to do firſt, that is to fay, to make Amends 
for the Treſpaſs, or to pay the Debts upon a 
{imple Contract? 

De#. To pay the Debts, for that is certain, 
and the Treſpaſs is arbitrable. 


Stud, Then, for the plainer Deckinition of this 


Matter and other like, I pray thee ſhew me thy 


Mind, * what Law it is, that if a Man make Ex- 


ecutors, 
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ecutors, that the Executors, if they take upon 
them, be bound to perform the Will, and diſpoſe 
the Goods that remain for the Teſtator? 2 
Det. I think that it is beſt by the Law or 
Reaſon. wh, 
Stud. And methinketh that it ſhould be rather 
| by the Cuſtom of the Realm. 
Doc. In all Countries, and in all Lands they 
make Executors. 
Stud. That ſeemeth to be rather by a general 
| Cuſtom, after that the Law and Cuſtom of Proper- 
. was brought in, than by the Law of Reaſon: 
as long as all things were in common, there 
were no Executors ne Wills, ne they needed not 
them: and when Property was after brought in, 
methinketh that yet making of Executors and diſ- 
poling of Goods hy Will, after a Man's Death, 
followeth not neceſſarily thereupon: for it might 
have been made for a Law, that a Man ſhould 
have had the Property of his Goods only during 
his Life, and that then, his Debts paid, all his 
Goods to have been left to his Wife and 4 Children, | 
or next of his kin, without any Legacies ma- 
king thereof; and ſo it might 4 be ordained by 
Statute, and the Statute good, and not againſt 
Reaſon. Wherefore it appeareth that Executors 
have no Authority by the Law of Reaſon, but by 
the Law of Man. And by the old Law and 
Cuſtom of the Realm a Man may make Execu- 
tors, and diſpoſe his Goods by his Will, and then 
his Executors ſhall have the Execution thereof, 
and his Heirs ſhall have nothing, but if any par- 
ticular Cuſtom help: And the Executors ſhall al- 
ſo have the whole Poſſeffion and Diſpoſition of all 
his Goods and Chattels, as well real as perſonal, 
though no Word be expreſly ſpoken in the Will 
that they. ſhall 0 them: And they ſhall have 
1 alſo 
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alſo Ae 1 to recover call Debs due to 1 1 
tator, though all Debts and Legacics of the Teſ- 


tator be paid before, and ſhall have the Diſpoſition 


of them to the Uſe of the Teſtator, and not to their 
own Uſe, And ſo methinketh that the Authority 
to make Executors, and that they ſhall diſpoſe the 

Goods for the Teſtator, is by the Cuſtom of this 


Realm: But then, I think, as thou ſayeſt, that 


by the Law of God they ſhall be bound to do the 
_ firſt, that is, to the moſt Profit of the Soul of their 


Teſtator, where the Diſpoſition thereof is left to 


their Diſcretion; and that, I agree well, is to pay 


Debts upon Contracts, and to make amends for 
wrong done by the Teſtator, though they be not 
compelled thereto by the Law and Cuſtom of the 


Realm, if there be none other Debt nor Legacy 


that they be bound to- pay by the Law: But if 
two ſeveral Debts be payable by the Law, then 
which Debt they ſhall do firſt in Conſcience, I 
am ſomewhat in doubt. 


Dact. Let us firſt know what the Common 


Law is therein. 
Stud. The Common Law i is, That if the Teſta- 


tor owe 10 l. to two Men ſeverally by Obligation, 


or by ſuch other Manner that an Action lieth a- 


gainſt his Executors thereof by the Law, and he 
leaveth Goods to pay the one, and not both; that 


in that Caſe he that can firſt obtain his Judgment 


againſt the Executors, ſhall have Execution of the 


whole, and the other ſhall have nothing: But to 


which of them he ſhall in Conſcience owe his Fa- 
vour, the Common Law teacheth not. 


Dag. Therein muſt be conſidered the Cauſe why 


the Debts began, and then he muſt after Conſci- 


ence bear his lawful Favour to him that hath the 


cleareſt Cauſe of Debts and if both have like 
f Cauſe, 
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"7344 DIALOGUE u. 
\ Cauſe, then in Conſcience he muſt bear his Fa- 


vour where is moſt need and greateſt Charity. 
Stud. May the Executors in that Caſe delay 
that Action that is firſt taken, if it ſtand not with 
ſo good Conſcience to be paid as another Debt 
whereof no Action is brought, and procure that 
an Action may be brought thereof, and then to 


confeſs that Action, that he may ſo have Execu- 


tion, and then the Executors to be diſcharged a 
gainſt the other? 

DoF. Why may he not in that Caſe pay the 
other without Action, and fo be diſcharged in 
the Law againſt the firſt? 

Stud. No verily, for after an Action is taken, the 
Executor may not miniſter the Goods ſo, but that 
he leave ſo much as ſhall pay the Debt whereof 
the Action is taken: And if he do not, he ſhall 


pay it of his own Goods, except another recoyer 


and have Judgment againſt him hanging that 
Action, and that without Covin. 
Doct. Then to anſwer to thy Queſtion, I think, 


that by Lt that be lawful” as by Effoin, Im- 


[rages or dilatory Plea i in Abatement of the 
rit that is E he may delay it: But he may 

plead no untrue Plea to prefer the other to his du- 
ty. But, I pray thee, what is the Law of Lega- 
cies, Reſtitution, and Debts upon Contracts, that 
percafſe ought rather after Charity to be paid than 


a Debt upon an Obligation? What may the Fa- 


vour of the Executor do in theſe Caſes? 

Stud. Nothing: for if they either perform Lega- 
cies, make Reſtitutions, or pay Debts upon Con- 
tracts, and keep not ſufficient to pay Debts which 
they are compelled by the Law to pay, that ſhall be 
taken as a Deva/taverunt bona Tejtatoris, that is to 
* that they have waſted the Goods of their Teſ- 

tator ; - | 
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CHAPTER XI. rs 


tator; and therefore they ſhall be compelled to pay 
the Debts of their own. Goods: And fo it is, if 
they pay a Debt upon an Obligation, whereof the 
Day is yet to come, though it be the clearer Debt, 
ad that be the more Charity to have it paid.. 
-  Doet. Vet in that Caſe, if he to whom the Debt 
is already owing forbear till after the Day of the 
other Obligation is paſt, then he may pay him 
without Danger. 
Stud. That is true, if there be no Action taken 
upon it; and though there be, yet if that Action 
may be delayed by lawful Means, as thou haſt 
ſpoken of before, till after the Day, and that an 
Action is taken upon it, then may the Executors 
confeſs the Action, and then after Judgment he 
may pay the Debt without Danger of the Law, 
Dee. Is not that confeſſing of the Action fo 
done of purpoſe a Covin in the Law? | 
Stud. No, verily; for Covin is where the Ac» 
tion 1s untrue, and not where the Executors bear 
3 a lawful Favour. 1 
f - De#t: The Ordinary upon the Accompt in all 
the Caſe before rehearſed, will regard much what 
is beſt for the 'Teſtator. ; 2 
Stud, But he may not drive them to Accompt 
againſt the Order of the Common Law. 
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¶ The ninth Queſtion of the Student. 
1 ms is indebted to another upon a ſimple 
: Contract in 20. and he maketh his Will, 


and bequeatheth 20 f. to H. Hart, and dieth, and 
leaveth Goods to his Executors only to bury 
bim with, and to perform the ſaid Legacy, and 
KaAftter the ſaid Executors deliver the Goods of their 
þ Teſtator in Performance of the ſaid Bequeſt: 
| G Whether 
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Dots. Is he not bound thereto by the Law? 
Stud, No, verily. 
Do. And what thinkeſt thou he is in Con- 
feience? - 0 

Stud. I think that he.is debe threw in 
Conſcience, for he is neither Ordinary, Admi- 
niſtrator, nor Executor. And J have not heard 
chat any Man is bound to pay Debts of any Man 
that is deceaſed; but he be one of thoſe three. 
For the Goods that the Teftator left to the Ex- - 
ecutors were never ned with the Debt, but 
the Perſon of the Teftator while he lived was only 
charged with the Debt, and not his Goods; and 
his Executors, that repreſent his Eftate after his 
Death, having Goods thereto of the Teſtator's, 
be charged alſo with the Debts, and not the 
Goods. And therefore if an Executor give away 
or ſell all the Goods of the Teſtator, or other- 
wiſe waſte them, he that hath the Goods is not 
charged with the Debts in Law nor Conſcience, 
but the Executors ſhall be charged of their own 

vods. And in like wiſe, if Fohn at Note owe 
to A. B. 204, and A. B. oweth to C. D. 201. 


and after A. B. dieth inteſtate, having none other 


Goods but the faid 201. Which the ſaid John at 
Noe oweth him; yet the ſaid C. D. ſhall have no 
Remedy againſt the faid John at Note, for he 
ſtandeth not charged to him in Law nor Conſci- 
ence, But the Ordinary in that Caſe muſt com- 
mit Adminiſtration of the Goods of the ſaid A. B. 
and the faid Adminiſtrator muſt levy the Money 
of the ſaid John at Noke, and pay it to the ſaid 
G. D. and the ſaid John at Note ſhall not pay it 


c therewith to 


him: 


CHAPTER XI. 147 
Him: And no mote methinketh in this Caſe, 
that he to whom the Bequeſt is made, is neither 
charged to him that the Money was owing to, 
in the Law or Conſcience. - 

- D487. Then ſhew me thy Mind, by what Law it 
was grounded, as thou thikkeſt, that Executors be 
bound to pay Debts before cies; whether it is 
9 the Law of God, or by th Law of Reaſon, 

or by the Law of Mas, as thou thinkeft? _ 

Stud. I think that it is both by the Law of Reas 
fon and b the Law of God. For Reaſon wills 
that they ſhall do firſt that is beſt for the Teſtator, 
and that is to pay Debts, that their Teſtator is 
bound to pay, before Legacies that he is not bound 
to. And alfo by the Law of God they are 

bound to pay the Debts firſt: For ſuh they are 
bound by the Law of God to love their Neighs 
bour, they are bound to do for him that ſhall be 
beſt for him, when they have taken the Charge 
thereto, as Executors do when they agree to take 
the Charge of the Will of their Teſtator upon them; 
and it is better for the Teſtator that his Debts be 


paid, (wherefore his Soul ſhall ſiffer Pain) than 


that his Legacies be performed, wherefore he 
ſhall fuffer no Pain for the performing of them. 

And that is to be underſtood, where the Legacy * 
is made of his own” Free: will, and-not where it is 
made as a Satisfaction · of any Duty. And after 
the Saying of St. Gregory, the very true Proof of 
Love is the Deed.* But this Man is not in that 
Caſe, for he took never the Charge upon him ta 
pay the Debts of the Teſtator, and therefore he is 
not bound to them in Law nor Conſcience, as me 
ſeemeth: But rather the Executors ſhould have 
been ware ere they had paid the E ſeeing 
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Das. The 3 he no eee have 
done in this Caſe, but to pay the Legacies: For 
them they ſhould have —＋ a by the Law 
to have paid, and ſo they 
' The Lato is other. could not have been to 
2 reſolved now, for have paid the Debt upon a 
that an Action lies a- Contract, and therefore 
gainſt the Executor up- they did well in perform- 
on the Aſſumption i im- ing of that Legacy ; but he 
5 in re Con- to whom the Legacy was 
made ought not to have 
taken them, but ought in 
Conſcience to 5 ſuffered them to have gone to 
the Payment of the Debt. And ſith he did not fo, 
but took them where he had no Right to them, 
it ſeemeth that when he took them, he took with 
them the Charge in Conſcience to pay the Debt: 
For fith the Executors were compellable by the 
Law to perform that Bequeſt, and not to pay the 
- Debt, therefore when they performed that Bequeſt, 
they were diſcharged thereby againſt him that the 
Debt was owing to, in the Law and Conſcience; 
and then the Charge reſted upon him that took 
the Goods, where he ought not in Conſcience to 
have taken them: But if it had been a Debt up- 
on an Obligation, or ſuch other Debt, whereupon 
Remedy hath been had againſt the Executors by 
the Law, I there ſuppoſe, though that the Ex- 
ecutors had performed the Legacy, that yet he to 
whom the Legacy was made and performed, had 
not been charged in Conſcience to the Payment of 
the Debt, for the Executors ſtood ftill charged 
thereto of their own Goods; and he te whom the 
Bequeſt was made was only bound in Conſcience 
to repay that he received to the Execut-rs, be- 
cauſe he had no Right to have received it, for a- 
gainſt the Executors he had no Right * 
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CHAPTER XU. #249 
Stud. Then it ſeemeth in this Caſe, that in like 
wiſe he to whom the Bequeſt was made ſhould 
repay that he received to the Executors, and then 
they to pay it rather than he. Ns 
Do#. The Executors have no farther medling 
with it, as this Caſe is: For when they perform- 
ed the Bequeſt, they were diſcharged againſt both 


the other in Law and Conſcience: And alſo he toy 
whom the Bequeſt was made ſtood not in this Caſe 


charged to the Executors ; for againſt them he had 
good Title by the Law: And ſo this Charge ftand- 
eth only againſt him that the Debt is owing to. 
And the fame Law that is in this Cafe upon a Debt 
upon 2 Contract, is if the Teſtator had done a 
Treſpaſs whereupon he ought to have made Re- 
ſtitution, that is to ſay, that he to whom the 
Bequeſt is made, is bound to make the Amends 
for the Treſpaſs: For it ſhould be no Diſcharge to 
him'to pay it again to the Executors without they 
paid it over, and it were uncertain to him whe- 


ther they ſhould pay it or not. And therefore to 
be out of Peril, it is neceſſary that he pay it him- 


ſelf, and then he is ſurely diſcharged againſt all Men, 


%%% 
q The tenth Queſtion of the Student. 
Man ſeiſed of certain Land in his De- 
meſne as of Fee, hath Iſſue two Sons, and 
dieth ſeiſed, after whoſe Death a Stranger abateth, 


and taketh the Profits, and after the eldeſt Son di- 


eth without Iſſue, and his Brother bringeth an A. 
fiſe of Mortdanceftor as Son and Heir to his Fa- 
ther, not making mention of his Brother, and re- 
covereth the Land with Damages from the Death 
of his Father, as he may well by the Law: whe- 
ther in this Caſe is the younger Brother bound in 
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Conſcience to pay withe Executors of the eldeſt 
Brother the Value of the Profits. of the ſaid Land 
een his Life, or 


49; | What is thine Opinion therein? 
Stud. That like as the faid Profits belonged 


g of Right to the eldeſt Brother in his Life, and that 


had full Authority to have releaſed as well the 
t of the ſaid Land as of the ſaid Profits, 
which Releaſe ſhould have been a clear Bar to 
the young Prochey for ever; that the Right of 
which be in the Law but a 
Chattel, belong to his Executors, and not to the 
Heir: For no manner of Chattel, neither real nor 
perſonal, ſhall not after the Law of the Realm 
deſcend unto the Heir. 

Dec. Thou ſaideſt in the Caſe next before, that 
it is not of the Law of Reaſon, that a Man ſhalt 
make. Executors, and difpoſe of his Goods by his 


Will, and that the Executors ſhall have the Goods 


to diſpoſe, but hy the Law of Man; and if it be 
left to the Determination of the Law of Man, 
that in ſuch Caſes as the Law giveth ſuch Chattels 
unto the Executors, they ſhall have good Right 
unto them, and in ſuch Cauſes as the Law taketh 
ſuch Chattels from them, they been rightfully 
taken from them: And therefore it is thought by 
many, that if a Man ſue a Writ of Right of Ward 
of a Ward, that he hath by his own Fee, and 
dieth hanging the Writ, and his Heir ſue a Re- 


| ſummons, according to the Statute of He/tmin- 


Aer 2. and recovereth; that in that Caſe the Heir. 
ſhall enjoy the Wardſhip againſt the Executors, 


and yet it is but a Chattel, And they take the 


Re fon to be, becauſe of the ſaid Statute, And 
ſo it might beordained Wy Statute, that all Wards. 


e to the n not to the Executors. 
| Right 


CHAPTER XII. r15t 
Right ſo in this Caſe, ſith the Law is ſuch, that 


unger Brother ſhall in this Caſe have an 


WY. of Moridaunceftor as Heir to his Father, 
not making any mention of his elder Brother, and 
recover Damages as well in the Time of his Bro- 
ther as in his own Time; it appeareth that the 
Law giveth the Right of theſe Damages to the 
Heir, and therefore no Recompence ought to be 
made to the Executors, as me ſeemeth. And it 
is not like to a Writ of Aiel, where, as I have 
learned in Latin, (ſith our firſt Dialogue) the Do- 
mandant ſhall recover Damages only from the 
Death of his Father, if he overlive the Aiel: 


And the Cauſe is, for that the Demandant, though 


his Aiel overlived his Father, muſt of neceſſity 
make his Conveyance by his Father, and muſt 
make himſelf Son and Heir to his Father, and 
Couſin and Heir to his Aiel: And therefore in 
that Caſe if the. Father overlived the Aiel, the 
Abator were bounden in Conſcience to reſtore to 
the Executors of the Father the Profits run in þis 
Time (for no Law taketh them from him) but o- 
therwiſe it is in this Caſe, as me ſeemeth. *. 
Stud. If the younger Brother in this Caſe had 
entered into the Land without taking any Aſſiſe 
of Martdancgſtor, as he might if he would, to 


whom were the Abator then bounden to make 


Reftitution for thoſe Profits, as thou thinkeſt ? 

De. To the Executors of the eldeſt Brother: 
For in that Caſe there is no Law that taketh them 
from them, and therefore the general Ground, 
which is that all Chattels ſhall go to the Execu- 
tors, holdeth in that Caſe: But in this Cafe that 
Ground is broken and holdeth not, for the Rea- 
ſon that I have made before, For commonly: 
there is no general Ground in the Law fo ſare, 
but it faileth.in ſome particular. Caſe, 
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TALOGUE I. 


CHAP. XIII. 


Stud. Man ſeiſed of Land in Fee taketh a 
Wife, and after alieneth the Land, 

and dieth, after whoſe Death his Wife aſketh her 
Dower, and the Alience refuſeth to aſſign it unto 
her, but after ſhe aſketh her Dower again, and he 
eth it unto her: Whether is the Alienee in 


aſſign 
this Caſe bound in Conſcience to give the Wo- 


man Damages for the Profits of the Land after 


e the Death of ber Hutband, 


or from the firſt Requeſt of her Dower, or nei» . 
ther the one nor the other 
Daß. What is the Law in this Caſe? 
Stud. By the Law the Woman ſhall recover no 
Damages; ; for at the Common Law the Deman- 
dant in a Writ of Dower ſhould never have re- 
covered Damages: But by the Statute of Merion 


it is ordained, that where the Huſband dieth ſeiſed, 


that the Woman ſhall recover Damages, which is 
underſtood the Profits of the Land fith the Death 
of her Huſband, and ſuch Damages as ſhe hath by 
the forbearing of it. But in this: Caſe the Huſ- 
band died not ſeiſed, wherefore ſhe ſhall recover 
no Damages by the Law. 

Doc. Yet the Law is, that mmedineely afeer 
the Death of her Huſband the Wife ought of Right 
to have her Dower, if ſhe aſk it; —_— her 


5 Huſband die not ſeiſed. 


Stud. That is true. 

Doc. And ſith ſhe ought to have her * 
from the Death of her Husband, it ſeemeth that 
ſhe oubht in Conſcience to have alſo the Profits 
from the Death of her Huſband, though ſhe have 


no Remedy to come to them by the Law: For 
methink- 


Fa 


CHAPTER: Ml. 28 


methinketh that this Caſe is like to a Caſe that 
thou putteſt in our firſt Dialogue in Latin, the 


ſeventeenth Chapter, That if a Tenant for Term 


of Life be diſſeiſed and die, and the Diſſeiſor dieth, 
and his Heir entreth and taketh the Profits, and 
after he in the Reverſion recovereth the Lands a- 
gainſt the Heir, as he ought to do by the Law, 
that in that Caſe he ſhall recover no Damages by 
the Law: And yet thou didſt agree, that in that 
Caſe the Heir is bound in Conſcience to pay the 
| to the Demandant; and ſo methink- 
eth in this Caſe that the Feoffee ought in Con- 
| ſcience to pay the Damages from the Death of 
her Husband, feeing that immediately after his 
Death ſhe ought to have her Dower. 
Stud, Though ſhe ought to be indowed imme- 
diately after the Death of her Husband, yet ſhe 
can lay no Default in the Feoffee till ſhe demand 
her Dower upon the Ground, and that the Tenant 
be not there to aſſign it, or if he be there, that 
he will not affign it: For he that hath the Poſſeſſion 
of Land whereunto any Woman hath Title of 
Dower, hath good Authority as againft her to 
take the Profits till ſhe require her : Dower; for 
every Woman that demandeth Dower affirmeth 
the Poſſeſſion of the Tenant as againſt her: And 
therefore although ſhe recover by Action, the 
leaveth the Reverſion alway in him againſt whom 
the ,recovereth, though he be a Diſſeiſor. and 
bringeth not the Reverſion by her Recovery to 
him that hath Right, as other Tenants for Term 
of Life do. And for this Reaſon it is that the 
Tenant in a Writ of Dower, where the Huſband 
died ſeiſed, if he appear the firſt Day, may fay, 
to excufe himſelf of Damages, that he is, and 
all Times hath been ready to yield Dower if it 
en W And fo he ſhall not be re- 
ä 1 . 
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A. ALOGVE 1. 
4 _<cived.to do in a Writ of Coſinage, neither in the 
_ Eaſe. that thou remembreſt above; for in both 
Caſes the Tenants be ſuppoſed by the Writ to be 
Wrong-doers, but it is not ſo in this Caſe ; and 
g methinketh it, is clear. that the Feoffee in this 
Caſe ſhall never be bound by Law nor Conſcience 
to yield Damages for the Time that paſſed before 
the.Requeſt, but for the Time after the Requeſt is 
not bound to yield Damages, becauſe his Title 
good, as is ſaid before, and that it is her De- 
fault that ſhe brought not her Aion. 
% Def. As unto the Time before the Requeſt I 
Dold me content with thine Opinion, ſo that he 4 
aſhgn the Dower when he is required: But woeen 
be +efuſeth. to aſſign it, then I think him bound 
in Conſcience to yield Damages for both Times, 
though the ſhall none recover by the Law. And. W135 
Grfh,. as for the Time after the Refuſal, it ap- 1 
Prareth evidently, that when he denied to aſſign = 
her Dower he did againſt Conſcience; for he did . 
not that he ought to have done by the Law, ne 1 
as he would ſhould have been done to him; and : 
ſi after the Requeſt he holdeth her Dower from 
her wrongfully, and ought in Conſcience to yield 
Damages therefore. And as: to the Default that 
thou aſſigneſt in her, that ſhe took not her Action, 
that forceth little; for Actions need not but where 
the Party will not do that he ought to do of Right; 
and for that he ought, of Right to have done, and 
did it not, he can take no Advantage. And then 
as to the Damages before the Requeſt, methink- 
eh him alfo bounden to pay them; for: when he 
Was required to aſſign Dower, and refuſed,. it ap- 
peareth that he never intended to yield Dower 
gem the beginning, and ſo be is a Wrong -doer 
in bis own: Conſcience. And, moreover, if the 


F 


Huſband: 


+ - 


CHAF' TER Al. res 
Huſband die ſeiſed, the Law is ſuch, that if the 
Tenant refuſe to aſſign Dower when he is requi- 
red, wherefore the Woman bringeth a Writ of 
Dower againſt him, that in that Caſe the Woman 
ſhall recover Damages as well for the Time before- 
the Requeſt as after ; and yet he ought not in that 
Caſe, after thine Opinion, to have yielded any 
Manner of- Damages, if he had been ready to 
aſſign Dower when it was demanded, as ſome 
think here. 5 
Send. The Cauſe in the Caſe that thou haſt put 5 

is, for that the Statute is general, that the De- 
mandant ſhall recover Damages where the Huſ- 
band died ſeiſed, and that Statute hath been al- 
way conſtrued, that where. the Tenant: may not 
ay chat be is and hath been ready alway to yield 
Dower, Cr. that the Demandant fhall recover 
Damages from the Death of her Huſband.. But 
in that Caſe there is no Law of the Realm that 
dolporks for the Demandant, neither Common 
Law nor Statute; And furthermore, though it: 
might be proved hy his Refuſal, that he never in- 
tended from the Death of the Huſband* to aſſign 
her Dower ; yet that proveth not but that he had 
good Right to take the Profits of her third Part 
for the Time, as well as he had of his own-two: 
Parts, till Requeſt be made, as. is aforeſaid: And! 
ſd methinketh that; nawrikſtanding the Denial, - 
| he is not bound to yield Damages in this Caſe, 
but for the Time of the Requeſt, and not for the- 
Fime before. 
Def. For this Time I am content with thy 
Reaſon, . 
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0 1 A P. XIv. 
= The 2 Aeli of the Student. 
Mari ſeiſed of certain Lind, Wie 


due 
| A that another hath good Right and = 


tle to them, levieth a Fine with Proclamation, to 
the intent he would extinct the Right of the o- 
ther Man, and the other Man maketh no Claim 
within the five Years : Whether may he that le- 


vied the Fine hold the Land in Conſcience, as 


he may do by the Law? 

© Dot. By this Queſtion it n that thou doſt 
agree, that if he that levied the Fine had no Know- 
ledge of the other Man's Right, that his Right 
ſhould then be extincted by the Fine in Conſcience, 
Stud. Yes, verily ; for thou didſt ſhew a rea- 


ſonable Cauſe why it ſhould be fo, in our firſt 


Dialogue in Latin, the twenty- fourth Chapter, as 

there appeareth. But if he that levied a Fine, and 
that would extin& the Right of another, knew 
that the other had more Right than he, then 1 
doubt therein : For I take thine Opinion in the 


firſt Dialogue to be underſtood in Conſcience, 


where he that would extin& former Rights by ſuch 
a Fine by Proclamation, knoweth not of any 
former Title, but for his more Surety, if any 


ſuch former Right be, taketh the re that 1 


is ordained by the 1 1 
Doc. Whether doſt thou mean in this Cafe 
t thou putteſt now,- that he that hath Right 


| 8 of the Fine, wilfully letting the five 
* piſs without Claim, or that he knoweth 


1 thing of the Fine? 
I pray thee let me know thine Opinion in 


hotk Gate and whether thou ma a eaſe" 
t 
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CHAPTER XV. 157 


- hath Right be barred in either of the ſaid Caſes 
F as he is by the Law, or not? 
Doct. I will with good- will hereafter ſhew thee 
my Mind therein: But at this Time I pray thee 
give a little ſparing, and —— now. | for this 
Time to ſome other Queſtio 


R p. xv. 
.C The thirteenth Vol of the Student. 


1 Stud. Man ſeiſed of certain Landa in Fee tach 
KS: aA Daughter, which is his Heir apparent; 
| the Daughter taketh an Huſband, and they have 
Iſſue; the Father dieth ſeiſed, and thE Huſband 
as ſoon as he heareth of his Death goeth toward 
the Land to take Poſſeſſion, and before he can 
come there, his Wife dieth : Whether ought he to 
have the Land in Conſcience for Term of his Life 
as Tenant by the Curteſy, becauſe he hath done 
that in him was to have had Poſſeſſion in his Wife's 
Life, ſo that he might have been Tenant by the 
. Curteſy according to the Law ; or that he ſhall 
neither have it by the Law nor Conſcience ? 
| — Is it clearly — the Law > Ct 
not be Tenant b u in this 
| becauſe he — — 112 
. Stud. Yea verily, and yet upon a Poſſeſſion i in 
Law a Woman all have her — * — 
Man ſhall be Tenant by the Curteſ 
without his Wife have Poſſeſſion in 
Doct. A Man ſhall be "Tenant by the Curteſy . 
of a Rent though his Wife die before the Day of 
Payment, and in like wiſe of an Advowſon though 
ſhe die before the Avoidance, 
_ -  Szud, That is truth; for the old Cuſtom and 
Maxim of the Law is, that he ſhall be ſo: * 
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| off Land "ig n len a n 
but his Wife have Poſſeſſion in Deed. ad he! 
Duc. And what is the Reaſon. that there is 
tuch a Max im in the Law of the Rent and: of the 
Advowſon; rather: than of Land, when the Huſ- 
band doth as much. as in kim is, t have Poſſeſ⸗ 
fion, and cannot ? | 
| Stud. Some aſſign the Reaſon to be, becauſe it | 
s impoſſible to have Poſſeſſion in Deed of the Rent © 
or.of Advowfon, before the Day of Payment of 
the Rent, or before the Avoidance of the Advowſon, 
Doc. Ando it is impoſſible that he Thquld have 
Poſſeſſion in Deed of Land, if his Wife die fo ſoon 
that he may not a Poffibility come to the I. and 
Ser his Father's mn as the 


Stud, The Law is ſuch eee 
before: And I take the very Cauſe to be, for that 
mere is a Maxim ferveth for the Rent and the Ad- 
vowſon, and not for the Lands, as I have ſaid. 
before; and, as it is ſaid in the eighth Chapter of 
our firſt Dialogu neceſſary to aſſign 

a the Maxims of the- 

Law of England were firſt ined and admitted 

for Maxims; but it ſufficeth that they have been: 
always taken for Laws, that they be neither 

eontrary to the Law of Reaſon nor to the Law of. 

God, as this Maxim is not; and therefore, if the 

— ET 9 n by Conſcience, 
by the Law. 


this Caſe: For Conſcience 
dd upon ſome Law ; and it 
be grounded upon the Law of. 


Reaſon: nor upon the Law of God; for it. is not di- 


rectiy by thoſe Laws that a Man mall be Tenant 
renn, but by the Cuſtom of the Realm; and 
| thereſore 
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is in it ſelf directly againſt the Law of Reaſon 


cannot be called a Law, but a Corruption; or 
where the general Grounds of the Law of Man 
work in any particular Caſe againſt the ſaid Laws, 
as it may do, and yet the Law good, as it ap- 
peareth in divers Places in our firſt Dialogue in 
Latin; or elſe where there is no Law of Man 


provided for him that hath Right to a thing by 


the Law of Reaſon or by the Law of God: And 
then ſometime there is Remedy given to execute 
that in Conſcience, as by a Subpena, but not in 
all Cafes; for ſometime it ſhall be referred to the 
Confcience of the Party, and: upon this Ground: 
(that is to ſay) that when there is no Title given 
by the Common Law, that there is no Title by 

Conſcience. There be divers other Caſes, where 
of I ſhall put ſome for an Example: As if a Re- 
verſion. be granted unto one, but there is no At- 
tornment, or if a new Rent be granted by Word 
without Deed; there is no Remedy by Conſci- 

ence, unleſs the ſaid Grants were made upon 
Conſideration of Money, or ſuch other. And in 
like wiſe where he that is ſeiſed of Lands in Fees 

fimple maketh a Will thereof, that Will is void 
in Conſcience, becauſe the Ground ſtrveth not 


for him whereby the Conſcience ſhould take Effect, 


that is to fay, the Law. And if the Tenant 
make a Feoffment of the Land that he holdeth by 
Priority, and taketh Eſtate again, and dieth, (his 
Heir wichin Age) the Lord of whom the Land 
was firſt holden by Priority ſhall have no Remedy 


firſt⸗ 


tor the Body by Conſcience; for the Law that 
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thing have in this Caſe by Conſcience ; for Con- 
| ſcience never reſiſteth the Law of Man, nor ad- 
deth nothing to it, but where the Law of Man 
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| Stud. 
ter the Grantor enfeoffeth the Grantee of one of 


160 - DIALOGUE HII. 
firſt was with him, is now againſt him, and there- 


fore Conſcience is altered in like wife 2s the Law 
altereth. And divers and many Caſes like be in 
the Law, that were too long to rehearſe now. 
And thus methinketh, that if the Law be as thou 


fayeſt, the Huſband in this Caſe hath neither 


* by * Law nor Conſcience. 


E H -A P. XVI. 
14 She fourteenth Ryeſtion of the Student. 


Rent-io\granted:to „ Man in Fee to 
perceive of two Acres of Land, and af- 


the ſaid Acres: Whether is the Whole Rent extinct 
thereby in Conſcience, as it is in the Law? 
Dat. This Caſe is ſomewhat uncertain ; For 
it appeareth not whether the Grantor enfeoffed him 
on 'Truft; or that he gave the. Acre to him of his 
mere Motion to the Uſe of the ſaid Feoffee ; or 
elſe that the Feoffment was made upon a Bargain: 
And if it were but only a Feoffment of Truſt, then 
J think the whole Rent abideth in Conſcience, 
though it be extincted in Law. And firſt, That 
it continueth in that Caſe in Confcience for the 
Part that the Grantee hath to the Uſe of the Gran- 
tor, it is evident, for he may take the Profits of 
the Land, and it is againſt Conſcience that he 
ſhould leeſe both. And in like wife it abideth in 


- Conſcience for the Acre that remaineth in the 


Hands of the Grantor, though it be extinct in the 
Law: For there was a Default in the Grantor 
that he would make a Feoffment to the Grantee, 
as well as there was in the Grantee to take it; and 
it is no Conſcience that of his own Default he 
ſhould take. fo great Avail, to be diſcharged of the 
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whole Rent, ſeeing that the Feoffment was made 


to his own Uſe. And if the Feoffment were made 


upon a Bargain, and a Contract between them, 
then it is to ſee whether they remembred the Rent 
in their Bargain, or that they remembred it not ; 


and if they remembred it in their Bargain and 
Contract, then Conſcience muſt follow the Bar- 


gain : And thus, If they agreed that the Gran- 
tee ſhould have the Rent after the Portion in the 
other Acre, then by Conſcience he ought to-have 


it, though it be extincted in the Law; and if 


they agreed that the whole Rent ſhould be extinct, 


and made their Price according, then it is extinct 
in Law and Conſcience ; and if they clearly for- 


got it, and made no mention of it, or, for lack 


of Cunning, took the Law to be, that it ſhould 


continue in the other Acre after the Portion, 
and made their Price according, pondering only 
the Value of the Acre that was fold, then me- 
thinketh it doth continue in Confelmnce after the 
Portion; and if the Feoffment were made to the 


Uſe of the Grantee, then it ſeemeth the whole 


Rent is extin& in Law and Conſcience. 
Stud, Then take this to be the Caſe, that is 


to fay, That the Feoffment was made to the 1 


of the Grantee. | 
Dot. What is thine Opinion therein ? 


Stud. Then the Rent ſhould abide in Conſcience 
after the Portion of the Acre remaining in the 
Hands of the Grantor, nnn it be ex- 


tinct in the Law. 


Dee. Then ſhew me thine Opinion i in this that 
I ſhall aſk thee: Of what Law is it, that Grants 


of Rent, and of ſuch other Prefits out of Lands 
may be made, and that they ſhall be good and 


| eit un to the nee Whether it be by the 


Law 
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4 the Cuſtom, and Law of the Realm? 
4 . Stud, I think it is by the Law of Reaſon: For 
. by the ſame Reaſon that a. Man may give away 
T all his Lands, he may, as it ſeemeth, give away 
* the Profits thereof, or grant a Rent out of the 
”* _- Land, if he will, : | 
Doc. But then by what Law is it that a Man 
' may give away his Lands? I trow by none other 
La but by the Cuſtomof the Realm; for by Sta- 
' tute all Alienations and Grants of Lands may be 
prohibited; and then that Reaſon proveth not 
#3; that Grants of the Profits of Land or of a Rent 
1 mould be good, becauſe he may alien the Land, 
1 i Alienation of Land be by Cuſtom, and not by 
tze Law of Reaſon, as I ſuppoſe it is, whereof I 
5 bave touched ſomewhat in our firſt Dialogue in 
| : Latin, the nineteenth Chapter. And alſo if Grants 
1 ſhould. have their Effect by the Law of Reaſon, 
1 then Reaſon would they ſhould: be good by the on- 
i by Word of the Grantor, as well as by his Deed; 
785 38 and that is not ſo, for without Deed the Grant 
1 of Rent is void in Law; and fo methinketh = 
1 that Grants have their Effects only by the Law = 
| Stud. Admit it be fo, what meaneſt thou z 
4 Dock. I ſhall ſhew thee hereafter, as I ſhalt = 
= ſhew thee the Cauſe why I think the Rent is = 
; extinct in Conſcience as well as in Law. And | 
4 firſt, as I take it, the Reaſon why it is extinct I 3 
in the Law, is becauſe the Rent by the firſt 4 
Grant was going out of buth Acres, and was not 1 
1 going Part out of the one Acre, and Part out of 
| the other, but the whole Rent was going out of 
| both; and then when the Grantee of his own. 
Folly will take Eſtate in the one Acre, * 
- at. 


neren 


and the Law will not that any Apportionment 
ſhould be in that Caſe, but rather inſomuch as 
the Party hath by his own Act diſcharged the 
one Acre, the Law diſcharged alſo the other, ra- 
ther than to ſuffer the other Acre to be charged 
contrary to the Form of the Grant: For this 
Rent beginneth all by the Act of the Party; and, 


as I have heard, it is called, 4 Rent againſt com- 


mon Right, Wherefore it is not favoured in the 
Law, as a Rent-ſervice is: And then methinketh, 
That foraſmuch as it is not grounded by the Law 
of Reaſon, that Grants of Rent ſhould be made 
out of Land, but by Cuſtom and Law of the 
Realm, as I have Gig before, that ſo in like 
wiſe it remaineth ts. the Law and Cuſtom of the 
Realm, to determine how long ſuch Rents ſhall 
continue. And when the Law judgeth ſuch Rent 
to be void, I ſuppoſe. that ſo doth Conſcience 
alſo, except the Judgment of the Law be againſt 
the Law of Reaſon or the Law of God, as it is 
not in this Caſe, For in this Caſe, he that taketh 
the Feoffment hath Profit by the Feoffment, and 
knoweth that he hath ſuch a Rent out of the Land, 
and that this Purchaſe ſhould extinct it, whereby 
it appeareth that he aſſented unto the Law, 
whereto he was not compelled, and that is his 
own Act and his own Default fo to do, which 
ſhall extin& his whole Rent as well in Conſcience 
as in Law. But if he have no Profit of the Land, 
or be ignorant that he hath ſuch a Rent out of the 
Land, which is called Ignarance of the Deed, or 
if he be ignorant that the Law would extinct 
his whole Rent thereby, which is called Ignarauce 
the Law, then methinketh it remaineth ut 
Conſcience after the Portion, 


CHAPTER: XVI. 163 
that Acre be diſcharged, then the other Acre alſo 
muſt be diſcharged, unleſs it ſhould be apportioned; 
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164 DIALOGUE n. 
Send. Ignorance of the Law or of the Deed help- 


eth not but in few Caſes in the Law of England. : 
Dot. And therefore it muſt be reformed by 7 


Conſcience, that is to ſay, by the Law of Rea- 
fon. For when the general Maxims of the Law - 
be in any particular Caſes againſt the Law of 
3 Reaſon, as this Maxim ſeemeth to be, becauſe it 
1 © excepteth not them that be ignorant, though it 
de an Ignorance invincible; then doth it not a- 
gree with the Law of Reaſon. | 
Stud. Methinketh that Ignorance in this Caſe 
helpeth little. For when a Man buyeth any Land, 
or. taketh it of the Gift of any other, he taketh 
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his own Title, and out of what Land his Rent 
is going, and ſo methinketh Ignorance is but 
little to be conſidered in this Caſe. . 
Doc. If a Man buy Land, or taketh it of the 
Gift of another, it is Reaſon that he take it 
with the Peril, though he be ignorant that ano- 
ther hath Right; for it were not ſtanding with 
Reaſon that his Ignorance ſhould extinct the Right 
of another: But in this Caſe there is no doubt of 
the Right of the Land, but all the doubt is how 
\ © the Rent ſhall be ordered in Conſcience, if he 
that hath the Rent take part of the Land: And 
therein is great Diverſity between him that is 
ignorant in the Law, and him that knoweth the 
Law, and knoweth well alſo that he hath a Rent 
out of the Land, and other. For I put bags far 


it at his Peril, fo that if the Title be not good, Ig- 
| norance cannot help, for the Buyer muſt beware 
[ x what he buyeth : And ſo in this Caſe, if the ta- 
1 king of an Acre ſhould extinct the whole Rent in 
1 Conſcience, if he were not ignorant, ſo methink- 
i * th it ſhould in like wiſe extinct it alſo, though 
| 4 . he be ignorant of the Law or of the Deed; for 
j | | every Man muſt be compelled to take Notice of 
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aſked Counſel os the 8 himſelf therein, and 
he ſaying as he thought, told him, That the ta- 
king of the one Acre ſhould not extin& the Rent 
but for the Portion, and fo he thinking the Law 
to be, took the other Acre of his Gift : Is it not 
reaſonable in that Caſe, that the Ignorance ſhould 
ſave the Rent in Conſcience ? 

Stud. Yes, for there the Grantor himſelf is 


Party to his Ignorance, and in manner the Cauſe 


thereof. 

Dat. And methinketh all is one if any other 
had ſhewed him ſo, or if he aſked no Counſel at 
all; for methinketh it ſufficeth in this Caſe that 
he be ignorant of the Law: For why? it is more 
hard in this Caſe to prove the Rent ſhould be ex- 
tint in Conſcience, though he knew it ſhould 
be extinct in the Law, than to prove that it 
continueth in Conſcience after - the Portion, if 
he be ignorant ; and thou thy ſelf wert of the ſame 
Opinion, as it appeareth in the Beginning of this 
preſent Chapter. But if the Opinion were true, 


it would be hard to prove but that the ſaid general 


Maxim were wholly againſt Reaſon, and then it 
were void. But I have ſufficiently anſwered 
thereto, as me ſeemeth, and that it is extinct in 
the Law and alſo in Conſcience, except Ignorance 
help it to be apportioned, And moreover, for- 
aſmuch as Apportionment is ſuffered in the Law, 
where Part of the Land deſcendeth to the Gran- 
tee, becauſe no Default can be aſſigned in him; 
ſome think no Default can be affigned in him 
in Conſcience, when he is ignorant of the Law 


or of the Deed, though ſuch Ignorance do not 


Excuſe in the f aw of the Realm. 


Stud. J am content with thy Opinion in this 
Behalf at this Time. 


XVI. 
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4 Ne fifteenth Buftion of the Student. 


265 


d * 


Man granteth a Rent- charge out of two 


Acres of Land, and after the Grantor en- 
feoffeth H. H. in one of the ſaid two Acres to the 
Uſe of the ſaid H. H. and of his Heirs, and after 
the ſaid H. Hart, intending to extinct all the Rent, 
cauſeth the ſaid Acre to be recovered againſt him 
to his own Uſe in a Writ of Entry in le Paß, in 
the Name of the Grantee and of others, after the 


common courſe, the Grantee not knowing of it, 
and by Force of the faid Recovery the other De- 


mandants enter, and die living the Grantee, fo 
that the Grantor is ſeiſed of all by the Survivor 
to the Uſe of the ſaid H. H. whether is the faid 
Rent extinct in Conſcience in part, or in all, 
or no Part? 

Docs. I am in doubt of the Law in this Caſe. 

Stud. In what Point ? 

Dal. Whether the whole Rent be going out 


of the Acre that remaineth in the Hands of the 


Grantor, becauſe the Grantee - cometh to the 
Land by way of Recovery; or that it ſhall be 
extin in Law but after the Portion, becauſe 
the Grantee hath not the Acre to his own Uſe; 


or that the whole Rent ſhall be extin& in the Law ? 


Stud. The Rent cannot be whole going out of 
the Acre that the Grantor hath: For this Reco- 
very is upon 2 feigned Title; and the Grantor, 
becauſe he is a Stranger to it, ſhall be well received 
to falſifie it. But if thi Recovery had been upon 
a true Title, then it had been as thou fayeſt; if 
the Grantee recover the one Acre againſt the 
Grantor upon a true Title, the Grantor ſhall pay 
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c HAPTER XVI. 267 
the whole Rent out of the Land that remaineth 
in his Hand. And as to the Uſe, it maketh no 

Matter to the Grantor as to the Law in whom the 


Uſe be; for the Poſſeſſion without the Uſe extin- 


guiſheth the whole Rent as againſt him in the Law, 
as well as if need -Uſe were both Jang 
her in the Grantee. 
Def#. Then methinketh that the faid Ar 
Hurt is bound in Conſcience to pay the Grantee 
the Rent after the Portion of that Acre that was 
recovered; for it cannot ſtand with Conſcience 
that he ſhould loſe his Rent, and have no Pro- | 
fits of the Land? 
Stud. Then of whom ſhall he have the other 
Portion of his Rent? 4 

Doct. Is the Law clear that the Acre that the 
Grantor hath ſhall be in this Caſe 1 in 
the Law? 

Stud. T take the Law ſo. 

Doct. And what in Conſcience? : 

Stud, As againft the Grantor, methinketh al- 
ſo it is extinct in Conſcience, for the Reaſon that 
thou haſt made in the x6th Chapter. For it is 
all one in Conſcience in this Caſe as againſt the 
Grantor whether the Recovery were to the Uſe of 
the Grantee or not, efpecially ſeeing that the 
Grantor is not privy to the Recovery: For the 
Unity of Poſſeſſion is the Cauſe of Extinguiſhment 
of the Rent againſt the Grantor, both in Law and 
Conſcience, -whereſoever the Uſe be. But if the 
Grantor hath been privy to the Cauſe of the Ex- 
tinguiſhment, as he was in the Caſe that I put in 
the laſt Chapter, where the Grantor enfeoffed the 
Grantee of one of the Acres to the Uſe of the 
Grantee; there it is not extinct in Conſcience in 
that 'Acre that remaineth in the Hands of the 
* though it be extincted in the Law, be- 


cauſe 


% 


K* r . e Les 


18868 "DIALOGUE II. 5 


cauſe he was privy to the Extinguiſhment himſelf: 
But he is not in this Caſe, and therefore it is ex- 
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1 tinct againſt him in Law and Conſcience. And 
| 5 therefore methinketh that the Grantee ſhall in 
| 5 Conſcience have the whole Rent of the ſaid Henry 
i . Hart, that cauſeth the ſaid Recovery to be had 


| in his Name, for in him was all the Default. But 
9 it is to be underſtood, that in all the Caſes where 
7 ſt is faid before in this Chapter, or in the Chapter 
© Blk next before, that the Rent is extinct in the Law, 
and not in Conſcience, that in ſuch Caſe all the 
Remedies that the Party might firſt have had for 
the Rent at the Common Law by Diſtreſs, Aſ- 
fiſe, or otherwiſe, are determined, and the Party 
that ought to have the Rent in Conſcience ſhall 

be driven to ſue for his Remedy by Subpena, 
Dact. I am content with oy Conceit in this 

Matter for this Time. 


CH A P. XVIII. 


1 4 The fixternth Queſtion of the Student. 
1 Stud. eg. is granted to a Man for Term 
| of Life, the Villein purchaſeth Lands 
1 to him and to his Heirs, the Tenant for Term of 
if Life entereth: In this Caſe by the Law he ſhall 
enjoy the Lands to him and to his Heirs; whe- 
ther ſhall he do fo in like wiſe in Conſcience? - 
Doc. Methinketh it firſt good to ſee whether 
3 it may ſtand with Conſcience, that one Man may 
; | claim another to be his Villein, and that he may 
88 take from him his Lands and Goods, and put his 
Body in Priſon if he will: It ſeemeth he loveth not 
his Neighbour as himſelf that doth ſo to him. 
Stud, That Law hath been ſo long uſed in this 
Realm and in other alſo, and hath been admit- 
ted ſo long in the Laws of this ——_ and in di- 


1 vers 


& 88 * n 
SIE CET OR FER er OE TERS: l 12 * 
I by DE INES. * en n 8 R 88 
A EE SLE Sn EO a , , NP A F pa ö * 
WE Eads tes SALA FI EG nr a SORE, (9G 85 CCC T Ne 5 eee 7 Py 1 +> 
8 e e ee rr 8 n rey N e Pe 9 P.. Re Ee 4 
W wn 8 Err As n N EL LSD e * 
, N * „ an 1 ry © Cott Rn 
: > ONT BOT} AE IR ING IG OO) LN CS ESD 


** 


. 1 5 n 12 n we & honed r : 
* 1 een RET) PERS + * 2 R 7 a 2800 4 n 2 FIG * * 

3 r A IA 2 n 4 YE * ITN IT I % n * e LASHES: 32 2 = I n 
R NN SO Fe N e 1 NR bets F r 3 N 
. e F e „ pb JJ FD ̃ EN oe ee ERR 

Ny N * : © Et Fe MH] EE N OCT WATER OR TE TIT PAN * [0 


CHAPTER XVIII 1690 


vers other Laws alſo, and hath been affirmed by 
Biſhops, Abbots, Priors, and many other Men 
both Spiritual and Temporal, which have taken 


Advantage by the faid Law, and have ſeiſed the 
Lands and Goods of their Villeins thereby, and 
call it their right Inheritance fo to do; that I think 


it not good now to make doubt, ne to put it in 


Argument, whether it ſtand with Conſcience, or 
not? And therefore I pray thee, admitting the 
Law in that Behalf to ſtand in Confeienes, ſhew 
me thine Opinion in the Queſtion that I have made. 

Do#. Is the Law clear, that he that hath the 


Villein but only for Term of Life, ſhall have the 


Lands that that Villein purchaſeth in Fee to 
him and to his Heirs? | : 

Stud. Yes verily, I take it fo. 

Dc#. I ſhould have taken the Law otherwiſe: 


For if a Seigniory be granted to a Man for Term 


of Life, and the Tenant-attourn, and after the 
Land eſcheat, and the Tenant for Term of Life 
entereth, he ſhall have there none other Eftate in 


the Land than he had in the Seig gniory: And me- 


thinketh that it ſhould be like Law in this Caſe, 
and that the Lord ought to have in the Land but 
ſuch Eftate as he hath in the Villein, 


Stud. The. Caſes be not alike : For is the Caſs 


of the Eſcheat the Tenant for Term of Life of the 
Seigniory hath the Lands in Lieu of the Seigniory, 
that is to fay, in the Place of the Seigniory, and 
the Seigniory is clearly extinct: But in this Caſe 
he hath not the Land in lieu of the Villein, for 


he ſhall have the Villein {till as he had before, but 


he hath the Lands as a Profit come by Means of 
the Viliein, which he ſhall have in like Caſe as 
the Villein had them, that is to ſay, of all Goods 
and Chattels he ſhall have the whole Property, 
and of a Leaſe for Term of Years he ſhall have 
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have the ſame Eſtate, the Lord ſhall have in the 


during the Life of the Villein, and of Land in Fee- 


ſim = and of an Eftate-tail that the Villein hath, 
the 5 ſhall have the whole Fee · ſimple, although 


he had the Villein but only for Term of Vears, ſo 


that he enter or ſeiſe according to the Law before 
the Villein alien, or elſe he ſhall have nothing. 
Doc. Verily, and if the Law be fo, I think 


Conſcience followeth the Law therein. For ad- 
mitting that a Man may with Conſcience have a- 


nother Man to be his Villein, the Judgment of the 
Law in this Caſe {as to determine what Eſtate the 


Lord hath in the Land by his Entry) is neither a- 
gainſt the Law of Reaſon nor againſt the Law of 


God, and therefore Conſcience muſt follow the 
Law of the Realm. But I pray thee let me make 
a little Digreffion, to hear thine Opinion in ano- 
ther Caſe ſomewhat pertaining to the Queſtion, 


and it is this: If an Executor have a Villein that 
his Teftator had for Term of Years, and he pur- 


chaſeth Lands in Fee, and the Executor entereth 
into the Land, what Eſtate hath he by his Entry? 
Stud. A F es- ſimpla, but that ſhall be to the 
Behoof of the Teſtator, and ſhall be an Aſſets 
in his Hands. 
Des. Well then, Tam content with thy Con- 
ceit at this Time in this Caſe, and I pray thee 
proceed to another Queſtion. 
Stud. Foraſmuch as it appeareth in this Caſe 


and in ſome other before, that the Knowledge of 


the Law of England is right neceſſary for the good 
ordering of Conſcience; I would hear thine O- 
pinion, if a Man miſtake the Law, what Dan- 
ger it is in Conſcience for the miſtaking of it. 
Det. I pray thee put ſome Caſe in certain there- 


of that thou doubteſt in, and I will with good ”=_ 
EW 
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ſhew thee my Mind therein, or elſe it will be 


ſomewhat long or it cannot be plainly declared, 
and would not be tedious in this Writing, | 


| Cu A P. K. 
De ſeventeenth Queſtion of the Student. 
Stud. Man hath a Villein for Term of Life, 


the Villein purchaſeth Lands in Fee, 


as in the Caſe of the laſt Chapter, and the Tenant 
for Term of Life entereth, and after the Villein 
dieth; he in the Reverſion pretending that the Te- 
nant for Term of Life hath nothing in the Land 
- but for Term of Life of the Villein, aſketh Coun- 
fel of one that ſheweth him that he hath good 
Right to the Land, and that he may lawfully en- 
ter, and through that Counſel he in the Rever- 
ſion entereth, by Reaſon of the which Entry great 
Suits and Expences follow in the Law, to the 
great Hurt of both Parties: What Danger is this 
to him that gave the Counſel? 

Doct. Whether meaneſt thou that he that gave 
the Counſel gave it willingly againſt the Law, or 
that he was ignorant of the Law? 


Stud. That he was ignorant of the Law: For if 


he knew the Law, and gave Counſel to the con- 


trary, I think him bound to Reſtitution, both to 


him againſt whom he gave the Counſel, and alſo 
to his Client, (if he would not have ſued but for 
his Counſel) of all that they be damnihed by it, 
Doct. Then will I yet farther atk thee this Que- 
ſtion; Whether he of whom he aſked Counſel 
gave himſelf to Learning, and to have Knowledge 
of the Law after his Capacity? Or that he took 
upon him to give Counſel, and took no Study 
competent to have Learning? For if he did fo, 1 
think he be bounden in Conſcience to | Reſtitution 
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of all the Coſts and Damages that he ſuſtained to 
whom he gave Counſel, if he would not have ſued 
but through his Counſel, and alſo to the other 


Party, But if a Man that hath taken ſufficient 


Study in the Law miſtake the Law in ſome Point 
that is hard to come to the Knowledge of, he is 

not bounden to ſuch Reſtitution, for he hath done 
that in him is: But if ſuch a Man knowing the 

- Law give Counſel againſt the Law, he is bound 
in Conſcience to Reſtitution of Coſts and Dama- 
ges, (as thou haſt ſaid before) and alſo to make 
amends for the untruth. 

Stud, What if he aſk Counſel of one that he 
knoweth is not learned, and he giveth him Coun- 
fe] in this Caſe to enter, by Force whereof he 
entereth? 

Def. Then be they both bound i in Conſcience 
to Reſtitution; that is to ſay, the Party, if he be 
ſufficient, and elſe the Counſellor, becauſe he aſ- 
ſented and gave Counſel to the Wrong. . 

Stud. But what is the Counſellor in that Caſe 
bounden to him that he gave Counſel to? 

Dee. To nothing: For there was as much De- 
fault in him that aſked the Counſel as in him that 
gave it; for heaſked Counſel of him that he knew 
was ignorant: And in the other was Default for 
the Preſumption, that he would take upon him 
to give Counſel in that he was ignorant in. 

Stud. But what if he that gave the Counſel 
knew not but that he that aſked it had Truſt in 
him, that he could and would give him good. 
Counſel, and that he aſked Counſel for to order 
well his Conſcience, howbeit that the Truth was 


chat he could not ſo do? 
Doct. Then is he that gave the Counſel boun- 


den to offer to the other Amends, but yet the 0- 


ther may not take it in Conſcience, 
Stud, 


CHAPTER XIX. 2793 
Stud. That were ſomewhat perillous; for hap- 
ly he would ta oy though he have no Right to 
it, except orld be well amended. - 

Dott. — thinkeſt thou in that Amendment? 

Stud. I truſt every Man will do now in this 
World as they would be done to, fpeak as they 
think, reſtore where they have done wrong, refuſe 
Money if they have no Right to it, though it be of- 
fered them, do that they ought to do by Conſcience, 
and though that they cannot be compelled to it by 


no Law; and that none will give Counſel but that 


they ſhall think to be according to Conſcience, and 
if they do, to do what they can to reform it, and 
not to intermit themſelves with ſuch Matters as 


they be ignorant in, but in ſuch Cafes to ſend. 


them that aſk the Counſel to other that they 

ſhall think be more cunning than they are, 
Doct. It were very well if it were as thou haſt 

ſaid, but, the more pity, it is not alway ſo; and 


eſpecially there is great Default in Givers of Coun- 


fel: For ſome, for their own Lucre and Profit, 
give Counſel to comfort other to ſue that they 
know have no Right, but I truſt there be but 
few of them; and ſome for Dread, ſome for Fa- 
vour, ſome for Malice, and ſome upon Conſide- 
rations, and to have as much done for them ano- 


ther Time to hide the Truth. And ſome take 


upon them to give Counſel in that they beigno- 
rant in, and yet when they know the Truth, 
will not withdraw that they have miſdone, for 
they think it ſhould be — to their Rebuke; 
and ſuch Perſons follow not this Counſel, that 
faith, That we have unadviſedly done, let us with 
good rn revoke again. 

Stud, And ifa Man give Counſel in this Rockin 
after as his Learning and Conſcience giveth him, 
44 and 


4 


Sq} A RE F ELLE, 
* S . nn e * a. * * : 


mY 


__ 
74 
40 
+ 
4 
3 
” 
wr 21 
= 
is.» 
a x 
A 
* « 
ap.” - 
1 ** 
% + * 
18 
* 
e 7 
1 
1 
1 . 
* 
oy * 
4 
* 
+, 
F | 


e 


8 Songs, G4 * 
A 5 Ag. 4 5 
2473 ot pes * . 
1 * N. 


x 
2 
4 
| | 
1 


r 


2 n — — 
n oy Wh wen, „ 


8 ee ee pg. n ä 3 
2 PP N n vl 
: 5 5 r R 


Law of Reaſon, he giveth good 


ger. Sy oe ee Ahrens Wen 


«4 5 3 2 g tx 00 73 14 k b N : . Ly 5 
[ | 2 8 pads 6 Ao debug 2 
8 1 1 + „ 2 1 8 * "F - * . 
194 DIALOGUE. 


and regardeth the Laws of the Realm, giveth he 
Counſel? 

Ducr. If the Law of the Realm be not in that 

Caſe againſt the Law of God, nor againſt the 


Counſel; For 
every Man is bound to follow the Law of the 


Country where he is, fo it be not againſt the ſaid 
Laws; and fo ma the Caſes be, that he may 


bind himſelf to R tion, 
Stud, At this Time I will no farther e 


thee f in this Queſtion. 


ener 
De eighteenth Duehtion of the Student. 
11 of his meer Motion give Lands to H. 


Hart, and to his Heirs, by Indenture, upon a 


Condition, that he ſhall yearly ata certain Day, 
pay to John at Stile out of the fame Land a certain 


- Rent, and if he do not, that then” it ſhould be 
_ lawful to the ſaid J. at Stile to enter, &c. if the 
Rent in this Caſe be not payed to F. at Stile, whe- 

ther may the faid John at Stile enter into the Lands 


One, _— oe ny not enter ”—_— 


Law? 
Nef?. May he not enter in this Caſe by the 


Law, fith the Words of the Indenture be that he 


ſhall enter? | 
Stud. No veri \ for chu ie an ancient 6 


im in the Law, that no Man ſhall take Advantage 


in a but he that is Party or Privy to the 


Condition; and this Man is not Farty or Privy, 


wherefore he ſhall have no Advantage of it. 


Doc. Though he can have no Advantage of it as 


Party, yet becauſe it appeareth evidently that the 
Intent of 'the Giver was, That if he were not- 
payed of the Rent, that he ſhould have the Land, 
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though he cannot have it by the Law. 

Stud. In many Caſes the Intent of the Party is 
void to all Intents, if it be not grounded —_ 
ing to the Law: And therefore if a Man make a 
Leaſe to another for Term of Life, and after of 


his meer Motion he confirmeth his Eſtate for 


Term of Life to remain after his Death to ano- 


ther and to his Heirs; in this Caſe that Remain- 


der is void in Law and Conſcience: for by the 
Law there can no Remainder depend upon an E- 


fate, but that the ſame Eftate beginneth at the 
fame Time that the Remainder doth ; and in this 


Caſe the Eſtate began before, and the Confirma- 
tion enlarged not his Eftate, nor gave him no new 
Eftate, But if a Leaſe be made to a Man for 
Term of another Man's Life, and after the Leſ- 
for only of his meer Motion confirmeth the Land 
to the Leſſee for the Term of his own Life, the 
Remainder over in Fee; that is a good Remainder 
in the Law and. Conſcience. And ſo methinketh 
the Intent of the Party ſhall not be regarded in 
this Cafe. 

Def. And in the firſt Caſe that thou haſt put, 
methinketh though it paſs not by way of Grant 
of that, yet ſhall it paſs as by the way of Re- 
mainder of the Reverſion; for every Deed ſhall 


be taken moſt ſtrong againſt the Grantor, and the 


taking of a Deed in this Caſe is an Attornment 
in itſelf, 7 

Stud. That cannot be, for he in the Remainder 
is not Party to the Deed, and therefore it cannot 
be taken by the way of e of the Reverſion; 
for no Grant can be made but to him that is Party 


to the Deed, except it be by way of Remainder, 
And therefore if a Man make a Leaſe for Term 


of * and after the Leſſor grant to a Stranger 
a4 | that 
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that the Tenant for Term of Life ſhall have the 
Land to him and to his Heirs, that Grant is void, 
if it be made only of his meer Motion without 
Recompence. And in like wiſe, if a Man make 
a Leaſe for Term of Life, and after grant the Re- 
verſion to one for Term of Life, the Remainder 


over in Fee, and the Tenant atturneth to him 


that hath the Eſtate for Term of Life only, in- 
tending that he only ſhould have Advantage of 
the Grant; his Intent is void, and both ſhall 
take Advantage thereof, and the Attornment ſhall 
be taken good, according to the Grant. And fo 


zn this Caſe, though the Feoffor intended, that if 


the Rent were not payed, that the Stranger ſhould 
enter; yet becauſe the Law giveth him no Entry 
in that Caſe, that Intent is void, and the ſame 
Stranger ſhall neither enter into the Land by Law 
nor Conſcience. 

Def. What ſhall ho be done with that 1 

as thou thinkeſt, after the Condition broken? 

* — I think the Feoffor in this Caſe may law- 
fully re-enter; for when the Feoffinent was made 
upon Condition that the Feoffee would pay a 
Rent to a Stranger, in thoſe Words is concluded 
in the Law, that if the Rent were not paid to 
the Stranger, that the Feoffor ſhould re-enter : 
For thoſe Words, upon Condition, imply fo much 
in the Law, though it be not expreſſed. And 
then when the Feoffor went farther, and faid that 
if the Rent were not paid, that the Stranger 
ſhould enter, thoſe Words were void in the Law; 
and fo the Effect of the Deed ſtood upon the firſt 


Words, whereby the Feoffor may re-enter in Law 


and Conſcience: But if the firſt Words had not 
been conditional, I would have holden it the greater 


Dee. 
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Doc. I pray thee put the Caſe thereof in certain 


with ſuch Words as be not conditional, that I may 


the better perceive what thou meaneſt therein. 


ty. % Ap e 
be nineteenth Queſtion of the Student, 


Man maketh a Feoffment by Deed indented; 


and by the ſame Deed it is agreed, That the 


Feoffee ſhall pay to 4. B. and to his Heirs a certain 
Rent yearly at certain Days, and that if he pay 
not = Rent, then it is agreed that A. B. or his 
Heirs ſhall enter into the Land; and after the 
Feoffee payeth not the Rent: Then the Queſtion 
is, Who ought in Confcience to have this Land 
and Rent? | 
Doct. Ere we argue what Conſcience will, let 
us know firſt what the Law will therein. 
Stud. I think that by the Law neither the Feof- 
for ne yet the faid A. B. ſhall ever enter into 
the "Joc in this Caſe for Non-payment of the Rent, 
for there is no Re-entry in this Caſe given to the 
Feoffor for not Payment of the Rent, as there 
is in the Caſe next before, and the Entry 
that is given to the ſaid A. B. for not Payment 
thereof is void. in the Law, becauſe he is eſtrange 
to the Deed, as it appeareth alſo in the next Chap- 
ter before, And therefore methinketh that the 
greateſt Doubt in this Caſe: is, to ſee to what 
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Uſe this Feoffment ſhall be taken. I 
DoF. There appeareth in this Caſe, as thou haſt j 
put it, no Conſideration ne Recompence given to- 4 
the Feoffor, whereupon any Uſe may be derived: 3 
And if the Caſe be fo indeed, and the Feaffor de- 7 
clared never his Mind therein, to what Uſc ſhalk 1 
it then be taken? 3 | ! 
„„ - 1 H 5 Stad. 1 
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Stud. I think it ſhall be taken to be to the Uſe 


E. of the Feoffee, as long as he payeth the Rent: 


For there is no Reaſon why the Feoffee ſhould 
be buſied with Payment of the Rent, having no- 

thing for his Labour: Ne it may not conveniently 
be taken that the Intent of the Feoffgr was ſo, ex- 
cept he expreſſed it; and then it muſt be taken 
that he intended to recompence the Feoffee for 
the Buſineſs that he ſhould have in the Payment 
over, and by the Words following his Intent ap- 
peareth to be ſo, as methinketh; for if the Rent 
were not payed, he would that A. B. ſhould enter, 
and fo it ſeemeth he intended not to have any Uſe 
himſelf, And thus, me ſeemeth, this Caſeſhould 
vary frem the Common Caſe of Uſes; that is to 

- fay, if a Man ſeiſed of Land make a Feoffment 
thereof, and it appeareth not to what Uſe the F eoff- 
ment was made, ne it is not upon any Bargain 
or other Recompence, then it ſhall be taken to be 
to the Uſe of the Feoffor; except the contrary 
can be proved by ſome Bargain, or other like; 
or that his Intent at the Time of the Delivery of 
Seiſin was expreſſed that it ſhould be fo the Uſe 
of the Feoffee or of ſome other; and then it ſhall 
according to his Intent: But i in this Caſe me- 

. thinketh it ſhall be taken that his Intent was, 
hat it ſhould firſt be to the Uſe of the Feoffee, 
| for the Cauſe before rehearfed, except the con- 
trary can be proved; and ſo that Knowledge of 
the Intent of the Feoffor is the greateſt Certain- 
ty for Knowledge of the Uſe in this Cafe, as nie 
ſeemeth. But when the Feoffor goeth farther, 
and faith, That if the Rent be not paid, that 
then the ſaid A, B. ſhould enter into the Land; 
then it appeareth that his Intent was, that the 
_ Rent ſhould ceaſe, and that A. B. ſhould enter 


into the 2G And W he may not _ 
or 
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FE Words enter into the Land after the Rules of the | 
Law, and to have Free-hold, yet thoſe Words 


ſeem to be ſufficient to prove that the Intent of 


1 - . the Feoffor was, that be ſhould have the Uſe of 
the Land: For ſith he had the Rent to his own Uſe, 


and not to the Uſe of the Feoffor ; fo it ſeemeth 
| he ſhall have the Uſe of the Land that i is aſſigned 
to him for the Payment of the Rent. 

Doc. But I am ſomewhat in doubt, whether 
he had the Rent to his own Uſe: For the Intent 
of the Feoffor might be, that he ſhould pay the 
Rent for. him to ſome other, or ſome other Uſe 
might be appointed thereof by the Feoffor. 

Stud. If ſuch an Intent can be proved, then 
the Intent muſt be obſerved: But we be in this 


Caſe to wit to what Uſe it ſhall be taken, if the- 


Intent of the Feoffor cannot be proved; and then 
methinketh it cannot be otherwiſe taken, but it 
ſhall be to the Uſe of him to whom it ſhould be 
paid. For though it be called a Rent, yet it is 
no Rent in Law, ne in the Law he ſhall never 
have Remedy for it, though it were aſſigned to him 
and to his Heirs without Condition, neither by Di- 
ſtreſs, by Aſſiſe, by Writ of Annuity, nor other- 
wiſe; but he ſhall be driven to ſuc in the Chan- 
cery for his Remedy: And then when he ſueth in 
the Chancery, he muſt ſurmiſe that he ought to have 
it by Conſcience, and that he can have no Remedy 
for it in the Law. And then, fith he hath no Reme- 
dy to come to it but by the way of Conſcience, it 
feemeth it ſhall be taken, that when he hath reco- 
vered it, that he ought to have it in Conſcience, 
and that to his own Uſe, without the contrary 
can be proved: And if the contrary can be proved, 
and that the Intent of the Feoffor was, that he 
ſhould difpoſe it for him as he ſhould appoint, 
then hath he the Rent in Uſe to another U ſe, and 
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180 DIALOGUE II. 
ſo one Uſe ſhould be depending upon another 
Uſe, which is ſeldom ſeen, and ſhall not be in- 
tended till it be proved: And ſo, ſith no Matter 
is here expreſſed, methinketh the Rent ſhall be taken 
to be to the Uſe of him that it is paid to, and the 
Land in like wiſe that is appointed to him for not 
Payment of the ſaid Rent ſhall be alſo to his Uſe: 
How thinkeſt thou will Conſcience ſerve therein? 
Dee, I think that as thou takeſt the Law now, 
that Conſcience (in this Caſe) and the Law be all 
one: For the Law ſearcheth the fame Thing in 
this Caſe, to know the Caſe that Conſcience doth, 
that is to ſay, the Intent of the Feoffor. And 
therefore I would move thee farther in one Thing. 
Stud. What is that? _ 
Do#z. That ſith the Intent of the Feoffor ſhall 1 
be ſo much regarded in this Caſe, why it ought 4 
not alſo to be as much regarded in the Caſe that : 
is in the laſt Chapter next before this where the 
Words be conditional, and give the Feoffor a Ti- ö 
tle to re- enter. For methinketh, that though FF 
the Feoffor may in that Caſe re-enter for the Con- : 
dition broken, that yet after this Entry he ſhall 
be ſeiſed of the Land after his Entry to the Uſe of 
him to whom the Land was affigned by the ſaid 
Indenture for lack of Payment of the Rent, be- 
cauſe the Intent of the Feoffor ſhall be taken to 
be ſo in that Cafe as well as in this. And J pray 
thee Jet me know thy Mind what Diverſity thou 
| putteſt between them? f 
5 Stud. "Thou driveſt me now to a narrow Di- 
3 verſity, but yet I will anſwer thee therein as well 
i as I can. 
DoF. But firſt, ere thou ſhew me that Diver- 
1 ſity, I pray thee ſhew me how Uſes began, and 
1 why fo much Land hath been put in Uſe in this 
" _ Realm as hath been, 
$6 Stud. 
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CHAPTER XXII. 191 
Stud. 1 will with * will ſay as methinketh 
weren | 


CH A P. XXIL 


¶ How Uſes of Land firft began, and by what 
Law; and the Cauſe w/e much Land is 
put in Uſe. 


1 Ses were reſerved by a ſecondary Conclu- 
fion of the Law of Reaſon in this Manner: 
When the general Cuſtom of Property, whereby 
every Man knew, his own Goods from his Neigh- 
andy was brought in among the People, it fol- 
loweth of Reafon, that ſuch Lands and Goods as 
a Man had, ought not to be taken from him but 
by his Aſſent, or by Order of a Law: And then 
ſith it be ſo, that every Man that hath Lands hath 
hereby two Things in him, that is to ſay, the Pof- 
ſeſſion of the Land, which after the Law of Eng- 


lond is called the "Prank-t tenement or the Free- - 


hold, and the other is Authority: to take thereby 
the Profits of the Land; wherefore it followeth, 
that he that hath Land, and intendeth to give 
only the Poſſeſſion and Freehold thereof to ano= 
ther, and keep the Profits to himſelf, ought in 
Reaſon and Conſcience to have the Profits, "fee- 
ing there is no Law made to prohibit, but that in 
Conſcience ſuch Refervation may be made. And 
ſo whena Man maketh a Feoffment to another, 
and intendeth that he himſelf ſhall take the Pro- 
fits; then the Feoffee is faid ſeiſed to his Uſe that 
ſo enfeoffed him, that is to ſay, to the Uſe that 
he ſhall have the Poſſeſſion and Freehold thereof, 
as in the Law, to the Intent that the Feoffor ſhall 
take the Profits. And under this Manner, as I 


fuppoſe, Uſes of Land firſt began. 


Dee. 


as 


989 
* » 


La at 


by 2 5 v 1 r « 
2 * „ * A * * r * 
** 2 7 * * 155 * * e 
N 8. er Sh IF " pg * 8 
5 J - ” IN ON FI 9 fe 
e 8 4 
. 4 BP We. 
. 


Du It ſeemeth that the reſerving of ſuch Uſe = 


is prohibited by the Law: For if a Man make a 


Feoffment, and reſerve the Profits, or any Part 
of the Profit, as the Grafs, Wood, or ſuch other; 
that Reſervation is void in the Law: And me- 
thinketh it is all one to ſay, that the Law judgeth 
fuch a Thing, if it be done, to be void, and that 
the Law er that the Thing ſhall not be 
done, - 

"Stud, Truth it is, that ſuch Reſervation is void 
in the Law, as thou ſayeſt: And that is by Reaſon 
of a Maxim in the Law, that willeth that ſuch Re- 
ſer vation of Part of the ſame Thing ſhall be judged 
void in the Law. But yet the Law doth not prohi- 


bit that no ſuch Reſervation ſhall be made, but if it 


be made it judgeth of what Effect it hall be; that 
ie to ſay, de it ſhall be void: And fo he that ma- 
keth ſuch Reſervation offendeth no Law thereby, 

ne breaketh no Law thereby, and therefore the Re- 
ſervation in Conſcience is good. But if it were 
prohibit by Statute that no Man ſhould make 
ſuch a Reſervation, ne that no Feoffment of Truft 
ſhould be made, but that all the Feoffments ſhould 
be to the Uſe of him to whom Poſſeſſion of the 


Land is given; then the Reſervation of ſuch Uſes 


againſt the Statute ſhould be void, becauſe it were 
againſt the Law: And yet ſuch a Statute ſhould 
not be a Statute againſt Reaſon, becauſe ſuch Uſes 
were firſt grounded and referved by the Law of 
Reaſon; but it ſhould prevent the Law of Reaſon, 
and ſhould put away the Conſideration whereupon 
the Law of Reaſon was grounded before the 
Statute made. And then to the other Queſtion, 


that is to ſay, Why fo much Land hath been put 


in Uſe? it will be ſomewhat long, and peradven- 
ture to fome tedious, to ſhew all the Cauſes par- 


ticularly: But the very Cauſe why the Uſe re- 
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mained to the Feoffor, notwithſtanding his own 
Feoffment or Fine, and ſometime notwithſtanding 
a Recovery againſt him, is all upon one Conſide- 


ration after the Cauſe and Intent of the Gift, 


Fine or Recovery,' as is aforeſaid, 

De#. Though Reaſon may ſerve that upon a 
Feoffment a Uſe may be reſerved to the Feoffor 
by the Intent of the Feoffor againſt the Form of 
his Gift, as thou haſt ſaid before; yet I marvel 
much how an Uſe may be reſerved againſt a Fine, 

that is one of the higheſt Records that is in the 
Law, and is taken in the Law of fo high Effect, that 
it ſhould make an end of all Strifes; or againſt a 


Recovery, that is ordained in the Law for them 


that be wronged to recover their Right by, And 
methinketh, that great Inconvenience and Hurt 
may follow, when ſuch Rec: rds may ſo lightly 
be avoided by a ſecret Intent or Uſe of the Par- 
ties, and by a nude and bare Averment and Mat- 
ter in Deed, and ſpecially fith ſuch a Matter in 
| Deed may be alledged that is not true, whereby may 
riſe great Strife between the Parties and great 
Confuſion and Uncertainty in the Law. But, ne- 
vertheleſs, ſith our Intent is not at this Time to 
treat of that Matter, I pray thee touch ſhortly 


ſome of the Cauſes, why there hath been ſo many 


Perſons put in Eſtate of Lands to the Uſe of others 
as there have been; for, as I hear fay, few Men 
be ſole ſeiſed of their own Land. | 
Stud. There have been many Caufes thereof, 
of the which ſome be put away by divers Sta- 
tutes, and ſome remain yet. W herefore thou ſhalt 
underſtand, that ſome have put their Land in 
Feoffment ſecretly, to the Intent that they that 
have Right to the Land ſhould not know againſt 
whom to bring their Action, and that is fomewhat 
remedied by divers Statutes that give Actions againſt 
n | Pernors 
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Pernors and Takers of the Profits, And: ſome- 
time ſuch Feoffments of Truſt have been made 
to have Maintenance and bearing of their Feoffees, 


which peradventure were great Lords or Rulers in 
the Country : And therefore to put away fuch 


Mlaintenance, treble Damages be given by Statute 


againſt them that make ſuch Feoffments for Main- 
tenance, And fometime they were made to the 


Uſe of Mortmain, which might then be made 


without Forfeiture, though it were prohibited that 


the Free-hold might not be given in Mortmain: 
But that is put away by the Statute of R. 2. And 


fometime they were made to defraud the Lords of 
Wards, Reliefs, Heriots, and of the Lands of 


_ their Villeins: But thoſe Points be put away by 


divers Statutes made in the Time of King H. the 
7th, Sometime they were made to avoid Execu- 
tions upon a Statute-Staple, Statute-Merchant, 
and Recognifance : And Remedy is provided for 
that, that a Man ſhall have Execution of all 
fuch Lands as any Perſon is ſeiſed of to the Uſe of 
him that is ſo bound at the Time of Execution 
ſued, in the 19th Year of H. 7. And yet remain 
Feoffinents, Fines, and Recoveries in Uſe for 


many other Cauſes, in manner as an” Br there 


did before the faid Eſtatute. And one Cauſe why 


they be 2 thus uſed is, to put away Tenancy 


rteſie and Titles of Dower. Another 

uſe is, for that the Lands in Uſe ſhall not be 
t in Execution upon a Statute-Staple, Statute- 
— nor Recogniſance, but ſuch. as be in 
the Hands of the Recogniſor at the Time of the 
Execution ſued. And ſometime. Lands be put in 
'Uſe, that they ſhould not be put in Execution 
upon a Writ of Zxtendi facias ad valentiam, And 
fometime ſuch Uſes be made that he to whoſe 


_ Uſe, Sc. may declare his Will thereon: And 


ſome- 
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ſometime for Surety of divers Covenants in In- 
dentures of Marriage and other Bargains. And 
theſe two laſt Articles be the chief and principal 
Cauſe why ſo much Land is put in Uſe, Alfo 
Lands in Uſe be not Aſſets neither in a Formedon, 
nor in an Action of Debt againſt the Heir: Ne 
they ſhall not be put in Execution by an Elegit 
ſued upon a Recovery, as ſome Men ſay. And 
theſe be the very chief Cauſes, as I now remem- 
ber, why ſo much Land ſtandeth in Uſe as there 
doth: And all the ſaid Uſes be reſerved by the 
Intent of the Parties underſtood or agreed be- 
tween them, and that many Times direaly againſt 
the Words of the Feoffment, Fine, or Recovery: 
And that is done by the Law of Reaſon, as is 
aforeſaid, 

Doct. May not a Uſe be aſſigned to a Stranger 
as well as to be reſerved to the Feoffor, if the 
Feoffor ſo appointed it upon his Feoffment? 

Stud. Yes, as well, and in like wiſe to the 
Feoffee, and that upon a free Gift, without 
any Bargain or Recompence, if the Feoffor ſo will. 

De#. What if no Feoffment be made, but 
that a Man grant to his Feoffee, that from hence- 
forth he ſhall ſtand ſeiſed to his own Uſe? Is not 
that Uſe changed, though there be no Recompence? 

Stud. I think yes, for there was an Uſe in fe 
before the Gift, which he might as lawfully give 
away, as he might the Land if he, had it in 

Poſſeſſion. 

Doct. And vrhat if a Man being ſeiſed of Land 
in Fee, grant to another of his meer Motion, 
without Bargain or Recompence, that he from 
thenceforth ſhall be ſeiſed to the Uſe of the other; 
Is not that Grant good ? 

_ I ſuppoſe that it is not good; for, as 
I take the Law, a Man cannot commence an 

| Vie 
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Uſe but by Livery of Sf, or upon» Bag 


as fome other 


Doc. I hold me . that en haft 


ſaid in this Chapter for this Time; and I pray 
thee ſhew me what Diverſity thou putteſt bo- 
| tween thoſe two Caſes that thou haſt before re- 
hearſed in the 20th Chapter and in the 21ſt 
Chapter of this preſent Book, | 
"Stud, I wil with Good- will. y 


c H " 3s x XXIII. 
¶ The Diverſity between two Caſes bereafter 


following, whereof one is put in the 20th 


Cbapier, and the other in the 21/6 2 
N this rauen, Book, 


*HE firſt Caſe of the ſaid two „ Caſes 18 
this. A Man maketh a Feoffment b 
Deed indented, upon n Condition that the Feoffee 
ſhall pay certain t yearly to à Stranger, Cc. 
and if he pay it not, - char ie But be lawful to the 
Stranger to enter into the Land, In this Caſe, 
I faid before in the 20th Chapter, that the Stran- 
ger might not enter, becauſe that he was not 
unto the Condition. But I faid, that in 
that Caſe the Feoffor might lawfully re-enter by 
the firſt Words of the Indenture, becauſe they 
imply a Condition in the Law, and that the other 
Words, that is to ſay, That the Stranger ſhould 
enter, be void in Law and Conſcience. And 
| therefore I ſaid farther, That when the Feoffor 
had re- entered, that he was ſeiled of the Land to 
his own Uſe, and not to the Uſe of the Stranger, 
though his intent at the making of the Feoffment 
were, That the Stranger, after his Entry, ſhould 


have had the Land to his own 885 if he a 
| Ve 
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have entered by the Law. And the Cauſe why 
I think: that the Feoffor was ſeiſed in that Cafe 
to his own Uſe I ſhall ſhew thee-afterward. The 
ſecond Caſe is this; a Man maketh a Feoffment 
in Fee, and it is agreed upon the Feoffment, That 
the Feoffor ſhall pay a 2 Rent to a Stranger, 
- and if he pay it not, that then the Stranger ſhall 
enter into the Land. In this Caſe I ſaid, as it 
th in the ſaid twenty-firſt Chapter, that 
if the Feoffor paid not the Rent, that the Stranger 
ſhould have the Uſe of the Land, though he may 
not by the Rules of the Law enter into the Land. 
And the Diverſity between the Caſes methinketh 
to be this. In the firſt Caſe it appeareth, as I 
have fait before in the ſaid twentieth Chapter, that 
the Feoffor might lawfully re-enter by the Law 
for not Payment of Rent; and then when he en- 
tered” according, he by that Entry avoided the 
firſt Livery of Seifin, inſomuch that after the 
Re- entry he was ſeiſed of the Land of like Eftate 
as he was before the Feoffment ; and fo remaineth 
nothing whereupon the Stranger might ground 
his Uſe, but only the bare Grant or Intent of 
the Feoffor, when he gave the Land to the 
Feoffee upon Condition that he ſhould pay the 
Rent to the Stranger, and if not, that it ſhould 
be lawful to the Stranger to enter: For the Feoff- 
ment is avoided by the Re-entry of the Feoffor, 
as I have ſaid before: And as I faid-in the laſt 
Chapter, as I ſuppoſe, a nude or bare Grant of 
him that is ſeiſed of Land is not ſufficient to be- 
gin an Uſe upon. | 
Doc. A bare Grant may change an Uſe, as thou 
thy ſelf agreed in the laſt Chapter: Why then may 
l not an Uſe as well begin upon a bare Grant? 
J Stud. When a Uſe is in eſe, he that hath the 
Uſe may of his meer Motion give it away, if _ 
4 1 3 


n RR 


LS hand 


= a add thc. Mt. _ hi 1 
feen * w 2 


188 DIALOGUE 3 i 


* 


will, without Recompence, as he might the Land, 
if he had it in Poſſeſſion: But I take it for a 
Ground, that he cannot ſo begin an Uſe with- 
out Livery of Seiſin, or upon a Recompence or 


Bargain. And that there is ſuch a Ground in 
the Law, that it may not ſo begin, it appeareth 
thus. It hath been alway holden for Law, That 
if a Man make a Deed of Feoffment to another, 
and deliver the Deed to him as his Deed, that in 
this Caſe he to whom the Deed is delivered hath 
no Title ne meddling with the Land afore Livery 
of Seiſin be made to him, but only that he may 
enter and occupy the Land at the Will of the 
Feoffor, And there is no Book faith that the 
Feoffee in that Caſe is ſeiſed thereof, before Li- 
very to the Uſe of the Feoffee. And in like 
wiſe, if a Man make a Deed of Feoffment of two 


Acres of Land that lie in two Shires, intending 


to give them to the Feoffee, and maketh Livery 
of Seiſin in the one Shire, and not in the other; 
in this Caſe it is commonly holden in Books, That 
the Deed is void to the Acre, where no Livery i is 


made, except it lie within that View, ſave only 


that be may enter and occupy at Will, as is afore- 


ſaid; And there is no Book that faith that the 


F * ſhould have the Uſe of the other Acre; for 
if an Uſe paſſed thereby, then were not the Deed 


void unto all Intents; and yet it appeareth by 


the Words of the Deed, that the Feoffor gave the 
Lands to the Feoffee, but for lack of Livery of 
Seiſin the Gift was void: And ſo methinketh 


it is here, without Livery of Seiſin be made ac- 


cording. But in the ſecond Caſe of the faid two 
Caſes, the Feoffor may not re- enter for Non- 
payment of the Rent, and ſo the firſt Livery of 
Seiſin continueth and ſtandeth in effect; and 
thereupon the firſt Uſe may well begin and take a 
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&& in the Stranger of the Land, when the Rent 
is not paid unto him according to the firſt Agree- 
ment. And ſo methinketh that in the firſt Caſe 
the Uſe is determined, becauſe the Livery of Sei- 
ſin whereupon it commenced is determined ; and 
that in the ſecond Caſe the Uſe of the Land 
taketh effect in the Stranger for not Payment of 
the Rent by the Grant made at the firſt Livery, 
which yet continueth in his Effect: And this me- 
thinketh is the Diverſity between the Caſes. 


Doct. Yet, notwithſtanding the Reaſon that F 
thou haſt made, methinketh that if a Man ſeiſed z 
of Lands make a Gift thereof by a nude Pro- 1 
miſe, without any Livery of Seiſin or Recompence 4 


to him made, and grant that he ſhall be ſeiſed to 
his Uſe, that though the Promiſe be void in Law, - 

: that yet nevertheleſs it muſt hold and ſtand good 

. © in Conſcience and by the Law of Reaſon. For 
I one Rule of the Law of Reaſon is, That we 


may do nothing againſt the Truth: And fith the 
Truth is, That the Owner of the Ground hath 
granted that he ſhall be ſfeiſed to the Uſe of the =” 
other, that Grant muſt needs ſtand in Effect, or ; 
elfe there is no Truth in the Grantor. 4 
Stud. Tt is not againſt the Truth of the Gran- 1} 
tor in this Caſe, though by the Grant he be ; 
3 not ſeiſed to the Uſe of the other; but it pro- 9 
L veth that he hath granted that the Law will not : 
; warrant him to grant, wherefore his Grant is void. 1 
But if the Grantor had gone farther and ſaid, 5 
That he would alſo ſuffer the other to take the wy 
Profits of the Lands without Lett or other Inter- ö 
ruption, or that he would make him Eſtate in the 
»Land when he ſhould be required; then I think 
in thoſe Caſes he were bound in Conſcience, by 7 
that Rule of the Law of Reaſon that thou haſt . 


remembred, to perform them, if he intend to 
be 
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e ee dirkis Belle for elſe he fhould 36 
againſt his own Truth, and- againſt his own Pro- 
miſe, But yet it ſhall matze no Uſe in that 
Caſe, nor he to whom the Promiſe is made ſhall - 

n in the Law upon that Promiſe, 


chough i be not performed ; for it is called in 

the Law a Nude or naked Promiſe. And thus, 
methinketh, that in the firſt Caſe of the ſaid two 
Caſes, the Grant is now avoided in the Law by 
the Re-entry-of the Feoffor, and that the Feoffor 
is not bounden by his Grant neither in Law nor 
Conſcience: But in that ſecond Caſe he is bound, fo 
that the Uſe paſſeth from him, as I have ſaid before. 

- Doe, I hold me content with thy Conceit for 
this Time, but I pray thee ſhew me ſomewhat 
more at large what is taken for a nude Contract, or 

naked Promiſe, in the Laws of England, and where 
an Action may lie thereupon, and where not. 


Stud. I will with Good-will oy as methinketh 


| HAP. XXIV. 
q What is a nude Contraft, or naked Promiſe, 


after the Laws of England, and whether 
a Attion "Op lie thereon. | 


Fe: is to be underſtood, that Contracts 
grounded upon a Cuſtom of the Realm, 

the 2 that is called Jus gentium, and 

— directly by the Law of Reaſon: For when 
all things were in common, it needed not to have 
Contracts, but after Property was brought in, 
they were right expedient to all People, fo that a 
Man might have of his Neighbour that he had 
not of his own; and that could not be lawfully 
but by his Gift, by way of Lending, Concord, * 
5 y 
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gains and Sales be called Contracts, and be made 
by Aſſent of the Parties upon Agreement between 
them, of Goods or Lands, for Money, or for o- 


ther Recompence, but only of Money uſual, for 
—_— Alſo a Concord is. 


Money uſual is no 
properly upon an Agreement between the Parties 
with divers Articles therein, ſome riſing on the 


one Part, and ſome on the other. As if John at 


Stile letteth a Chamber to Henry Hart, and it is 


farther agreed between them, That the ſaid 
Henry Hart ſhould go to board with the ſaid John 


at Stile, and the ſaid Henry Hart to pay for the 
Chamber and Boarding a certain Sum, &c. this 


is properly called a Concord; but it is alſo a Con- 


tract, and a good Action lieth upon it. How- 
beit it is not much argued in the Laws of England 
what Diverſity is between a Contract, a Concord, 
a Promiſe, a Gift, a Loan, or a Pledge, a Bar- 
gain, a Covenant, or ſuch other. For the In- 
tent of the Law is to have the Effect of the Mat- 
ter argued, and not the Terms. And a nude 
Contract is, when a Man maketh a Bargain, 
or a Sale of his Goods or Lands, without any 
Recompence appointed for it: As if I ſay to ano- 
ther, J fell thee all my Land, or elſe. my Goods, 
and nothing is aſſigned that the other ſhall give or 
pay for it; this is a nude Contract, and, as I 
take it, it is void in the Law and Conſcience. 
And a nude or naked Promiſe is, where a Man 
promiſeth another to give him certain Money 
fuch a Day, or to build an Houſe, or to do him 
ſuch certain Service, and nothing is aſſigned for 
the Money, for the Building, nor for the Ser- 
vice; theſe be called naked Promiſes, becauſe 
there is nothing aſſigned why they ſhould be 


made; and I think no Action liech in thoſe 


Caſes, 
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Caſes, though they be not performed. Alſo if I 
promiſe to another to keep him ſuch certain Goods 
fafely.to ſuch a Time, and after I refuſe to take 


them, there lieth no Action againſt me for it. But 
If T take them, and after they be loſt or impaired 


— my negligent keeping, there an Action 
ch | 
Der. But what Opinion hold they that be 


learned in the Law of England in ſuch Promiſes 


that be called naked or nude Promiſſes? Whe- 

ther do they hold that they that make the Promiſe 

be bounden in/ Conſcience to perform their Pro- 

miſe, though they cannot be CORE NG 
the Law, or not. 

Stud. The Books of the Law of England en- 
treat little thereof, for it is left to the Determi- 
nation of Doctors: And therefore I pray thee 
ſhew me ſomewhat now of thy Mind therein, and 
then I ſhall ſhew thee ſomewhat therein of the 
Minds of divers that be learned i in the Law of the 
Realm. | 

Def. To declare the Matter plainly after the 
Saying of Doctors, it would aſk a long Time, 
and therefore I will touch it briefly, to give thee 
Occaſion to defire to hear more therein hereafter. 
Firſt thou ſhalt underſtand, That there is a Pro- 
miſe that is called an Advow, and that is a Pro- 


miſe made to God; and he that doth make ſuch 


a Vow upon a deliberate Mind, intending to per- 
form it, is bound in Conſcience to do it, though 
it be only made in the Heart, without pronoun- 
cing of Words. And of other Promiſes made to 
a Man upon a certain Conſideration, if the Pro- 
miſe be not againſt the Law, as if A. promiſe 
to give B. 20. becauſe he hath made him ſuch a 
Houſe, or hath lent him ſuch a thing, or other 


miſe. 
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miſe. But if his Promiſe be ſo naked, that there 
is no manner of Conſideration why it ſhould be 
made, then I think him not bound to perform it: 


For it is to ſuppoſe that there were ſome Error 


in the making of the Promiſe. But if ſuch a 
Promiſe be made to an Univerſity, to a City, to 


the Church, to the Clergy, or to poor Men of 
ſuch a Place, and to the Honour of God, or ſuch 
other Cauſe like, as for Maintenance of Learning, 
of the Commonwealth, of the Service of God, 


or in Relief of Poverty, or ſuch other; then I 


think that he is bounden in Cagfcience to perform 
it, though there be no Conſideration of worldly Pro- 
fit that the Grantor hath had or intended to have 
for it. -And in all ſuch Promiſes it muſt be un- 
derſtood, that he that made the Promiſe intended 
to be bound by his Promiſe ; for elſe commonly, 


after all Doctors, he is not bound unleſs he were 


bound to it before his Promiſe: As if a Man pro- 
miſe to give his Father a Gown that hath need 
of it, to keep him from cold, and yet thinketh 
not to give it him, nevertheleſs he is bound to 
give it, for he was bound thereto before. And, 
after ſome Doctors, a Man may be excuſed of ſuch 
a Promiſe in Conſcience by Caſualty that cometh 
after the Promiſe, if it be ſo, that if he had 
known of the Caſualty at the making of the Pro- 
miſe he would not have made it. And alſo ſuch 
Promiſes if they ſhall bind, they muſt be honeſt, 
lawful, and poflible, and elſe they are not to be 


holden in Conſcience, though there be a Cauſe, 


Sc. And if the Promiſe be good and with a Cauſe, 
though no worldly Profit ſhall grow thereby to 
him that maketh the Promiſe, but only a ſpiri- 
tual Profit, as in the Cafe before rehearſed of a 
| Promiſe made to an Univerſity, to à City, to 
me Church, or ſuch other, and with a Cauſe as 
i . to 
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'* monly holden that an Action upon thoſe Promi- 
1 ſes lieth in the Law Canon. | 


Stud. Whether doſt thou mean infec Pro 
miſes made to an Univerſity, to a City, or to ſuch 
other as thou haft rehearſed before, and with a 
Cauſe as to the Honour of God, or ſuch other, 
3 arty ſhall be bound by his Promiſe, iff 

inended ot to be bound thereby, yea or na 
think nay, no more than upon | bh 
miſes 8 unto common Perſons. 

Stud. A ethinketh clearly, that no 
Action can lie a him upon ſuch Promiſes, 
for it is ſecret in his on Conſcience whether 
he intended for to be bound or nay, And of the 
Intent inward in the Heart, Man's Law cannot 

udge, and that is one of the Cauſes why the 
— of God is neceflary, (that is to ſay) to judge 
inward things: And if an Action ſhould lie in 
that Caſe in the Law Canon, then ſhould the 

Law Canon judge upon the inward Intent of 
the Heart, which cannot be, as me ſeemeth. 
And therefore, after divers that be learned in the 
Laws of the Realm, all Promiſes ſhall be taken 
in this Manner: That is to fay, If he to whom 
the Promiſe is made have a charge by Reaſon 
of the Promiſe, which he hath alſo performed, 
then in that Caſe he ſhall have an Action for 
. that Thing that was promiſed, though he that 
4 made the Promiſe have no worldly Profit by it. 
1 And if a Man ſay to another, Heal ſuch a poor 
Man of his Diſeaſe, or, make an Highway, 4 
and I will give thee thus much; and if he do it, = 
I think an Action lieth at the Common Law. —_ 
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And moreover, though the Thing that he ſhall i 
da be all Spiritual, yet if he perform it, I think 1 
an Action lieth at the Common Law, As 5 a ; 
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- OQOHAPTER XV. 19, 
Man ſay to another, Faſt for me all the next 
Lent, and J will give thee twenty Pounds, and 
he performeth it; I think an Action lieth at the 
Common Law. And likewiſe if a Man fay to 
another, 1 my Daughter, and I will give 
thee twenty Pounds; upon this Promiſe an 
Action lieth, if he marry his Daughter. And 
3 in this Caſe he cannot diſcharge the Promiſe 
3 though he thought not to be bound thereby ; for 
AY it is a good Contract, and he may have guid pro 
4 guo, that is to ſay, the Preferment of his Daugh- 
# ter for his Money, But in thoſe Promiſes made 
I to an Univerſity, or ſuch other as thou haſt re- 
membred before, with ſuch Cauſes as thou haſt 
ſhewed, that is to ſay, to the Honour of God, 
or to the Increaſe of Learning, or ſuch other 
like, where the Party to whom the Promiſe was 
made is bound to no new Charge by Reaſon of 
the Promiſe made to him, but as he was bound 
to before; there they think that no Action heth 
againſt him, though he perform not his Promiſe, 
for it is no Contract, and fo his own Conſcience 
muſt be his judge whether he intended to be 
bound by his Promiſe or not, And if he intend- 
ed it not, then he offended for his Diſſimulation 
only; but if he intended to be bound, then if he 
perform it not, Untruth is in him, and he pro- 
veth himſelf to be a Lier, which is prohibited as 
well by the Law of God as by the Law of Rea- 
3 lon. And furthermore, many that be leaned in 
3 the Law of Enyland hold, That a Man is as much 
= bounden in Conſcience by a Promiſe made to a 
common Perſon, if he intended to be bound by 
1 his Promiſe, as he is in the other Caſes that thou 
3 haſt remembred of a Promiſe made to the Church, 
J or the Clergy, or ſuch other: For they ſay that 
as much Untruth is in n breaking of the one 
| 2 as 
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e DIALOGUE. a 


as of the other; and they ſay that the Untruth 
is more to be pondered than the Perſon to 


whom the Promiſes be made. 


Doe. But what hold they if a Promiſe be made 


- Yor a Thing paſt, as I promiſe thee x1. li. for that 


thou haſt builded me ſuch a ful, lieth an Action 


there ? | 
Stud. They ſappoſit nay, but he ſhall be bound 


2 Conſcience to perform it after his Intent, ao 


is before ſaid. 
Det. And if a Man promiſe to, give another 


Al. I. in Recompence for ſuch a Treſpaſs that he 


bath done him, lieth an Action there? - 
Stud. I ſuppoſe nay, and the Cauſe is, for that 
mch Promiſes be no perfect Contracts. For a 
Contract is properly where a Man for his Money 
ſhall have by Aſſent of the other Party certain 


Goods or ſome other Profit at the Time of the 


* 


Contract or after: But if the Thing be promiſed 


for a Cauſe that is paſt by way of Recompence, then 
it is rather an Accord ee a Contract; but then 


the Law is, that upon ſuch Accord the Thing 
that is promiſed in Recompence muſt be paid or 
delivered in Hand, for upon an Accord there li- 


eth no Action. 
Doe. But in the Caſe of Treſpaſs, Whether 


| hold they, that he be bound by his Promiſe, 
| he intended not to be bound thereby ? 
Stud. They think nay, no more than in the 
ether Caſes that be put before. | 
Dor. In the other Caſes he was not bound to 
that he promiſed, but only by his Promiſe; but 
in this Caſe of Treſpaſs he was bound in Con- 
ſcience, before the Promiſe, to make Recom- 
pence for the Trefpals : And therefore it ſeemeth 
that he is bound in Conſcience to keep his Pro- 
. * . not to * * 1 
| it 
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CHAPTER XXIV. 197 
Stud. Though he were bound before the Pro- 
miſe. to make Recompence for his Treſpaſs, yet 
he was not bound to no Sum in certain but by 
his Promiſe: And becauſe that the Sum may be 
too much or too little, and not egal to the Treſ- 
paſs, and that the Party to whom the Treſpaſs was 
done, notwithſtanding the Promiſe, is at liberty to 
take his Action of Frefpaſs if he will; therefore 
ET they hold that he may be his own Judge in Con- 
ſcience whether he intended to be bound by kis 
Promiſe or not, as he may in other Caſes; but if 


; it were of a Debt, then they hold that he is bound 

: to pegform his Promiſe, in Conſcience. 

Doc. What if in the Caſe of Treſpaſs he af- 

; Frmeth his Promiſe with an Oath ? 5 

I Stud, Then they hold that he is bound to per-. F 

} form it for ſaving of his Qath, though he intend  * 7 

| ed not to be bound: But if he intended to be 

3 bound by his Promiſe, then they ſay that an Oath: 4 

; needeth not but to enforce the Promiſe ; for 4 

3 ſay, he breaketh the Law of Reaſon, which is, 45 
that we may do nothing againſt the Truth, as 1 
well when he breaketh his Promiſe that he thought oo 
in his own Heart to be bound by, as he doth when 4 
he breaketh his Oath, though the Offence be not 4 
ſo great, by Reaſon of the Perjury. Moreover 


to that thou ſayeſt, that upon ſuch Promiſes as 
thou haſt rehearſed before, ſhall lie an Action after 
the Law Canon; verily as to that in this Realm 
there can no Action lie thereon in the Spiritual 
| Court, if the Promiſe be of a temporal Thing; 
; for a Prohibition or a Præmunire facias ſhould lie 
j ina Cale, 32797 ain ang nt 7 . 
Doc. That is marvel, ſith there can no Action 
lie thereon in agueCourt, as thou fayeſt 
thy ſelf. F E e 


MVS HUM 


98 DIALOGUE H. 
Stud. That maketh no Matter: 323 


there lie no Action in che King's Court againſt 
Executors upon a ample Contract; yet if they be 


ſued in that Caſe for the Debt in the Spiritual 


Court, a Prohibition lieth. And in like wiſe, if a 
Man wage bis Law yntruly in an Action of Debt 


upon a Contract in the is Cn, yet he ſhall 
not be ſued for the Perjury in the Spiritual Court, 


and yet no Remedy lieth for the Perjury in the 
King's Courts: For the Prohibition lieth not only 
where a Man is fued in the Spiritual Court of 


ſuch Things as the Party may have his Remedy 
in the King's Court, but alfo where the Spi _— 


Court: holdeth Plea, in ſuch Caſe where they by 


the King's Prerogative, and by the ancient Ca- 
ſtom of the Realm, ought none to hold. 


Da. I will take Adviſement upon that thou 
haſt ſaid in this Matter till another Time, and 2 


Rr nme Ne 


CHAP. XXV. 
The and Ae, of the S. 


Stud. Man bund — one born dafbro 

and the other after Eſpou- 
fas, and the Father b dil bequeatheth to his 
Son and Heir all his Which of theſe two 


Sans hall have tim Goods. in Conſcience ? © ae 
Det. As I ſaid in our firſt Dialogue in Latin, 
the laſt Chapter, the Doubt of this Caſe dependeth 


not in the knowing what Conſcience will in this 
Caſe, but rather the knowing which of the Sons 


ſha} be judged Heir, (that is to ſay) whether he 


ſhall be: taken for Heir, that is Heir by the Spi- 


xitual . or. he that is Heir 2 the Law of the 
2 * Realm, L 


cn APTE R XXV. 199 


FIRE or elſe that it ſhall be judged for him ü 


that the Father took for Heir. 


Stud. As to that Point, admit the Facher's | 


Mind not to be known, or elſe that his Mind 
was that he ſhould be taken for Heir that ſhould 
be judged for Heir by the Law, that in this Caſe 
it ought to be judged by; and then, I pray thee, 
'ſhew me thy Mind therein: For though the Que-. 
ſtion be not "directly depending upon the Point to 
ſee what Conſcience will in this Caſe, yet it 
is right expedient for the well ordering of Con- 
ſcience, that it be known after what Law it 
ſhall be judged : For if it ought to be judged af- 


ter the Temporal Law who ſhould be Heir, then 


it were againſt Conſcience, if the Judges in the 
Spiritual Law ſhould judge him for Heir that is 

the Heir by the Spiritual Law, and I think they 
ſhould be bound to Reſtitution thereby. And 
therefore, I pray thee, ſhew me thine Opinion, 
after what Law it ſhall be judged. 

Dass. Methinketh that in this Caſe it ſhall be 
judged after the Law of the Church; for it ap» 
peareth that the Bequeſt is of Goods: And there- 
fore if any Suit ſhall be taken upon the Execution 
of the Will for the Bequeſt, it muſt be taken in 

the Spiritual Court; and when it is depending in 
the Spiritual Court, methinketh it muſt be judged 
after the Spiritual Law; for of the Temporal Law 
they have no knowledge, nor they are not bound 
to know it, as methinketh ; and more ſtronger 
not to judge after it. But if the Bequeſt had 
been of a Chattel real, as of a Leaſe for Term of 
| Years, or of a Ward, or fuch other, then the 

Matter ſhould have come in Debate in the King's 
Court; and then I think the Judges there ſhould 
judge after the Law of the Realm, and that is, 
Ent the younger Dotthur is Thais: and ſo me- 

1 4 _ thinketh 
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| _ thinketh the Diverſity of the Courts ſhall make 
| the Diverſity of Judgment. a 
i" Stud. Of that might follow a great Inconve- 
1 nience, as me ſeemeth, for it might be ſuch a 
1 Caſe that both Chattels real and Chattels perſonal 
1 were in the Will, and then, after thine Opinion, 
1 the one Son ſhould have che Chattels perſonal, _ 3 
1 and the other Son the Chattels real; and it can- 1 
WM. not be conveniently taken, as methinketh, but I 
EF: that the Father's Will was, that the one Son ; 
/ ſhould have all, and not be divided. Therefore 3 
= | methinketh that he ſhall be judged for Heir that q 
'F is Heir by the Common Law, and that.the Judges 5 
1 Spiritual in this Caſe be bound to take Notice 3 
1 what the Common Law is: for ſith the Things ; 
1 that de in Variance be Temporal, that is to ſay, 4 
| the Goods of the Father, it is Reaſon that the 7 


Right of them in this Realm ſhall be determined 


by bi Law of the Realm. 
f Deer. How may that be? For the Judges Spi- 7 
ti ritual know not the Law of the Realm, ne they 4 
5 cannot know it as to the moſt Part of it; for 2 


NO ir toner et ts at os 


much Part of the Law is in ſuch Speech that few 
; Men have the Knowledge of it, and there is no 
'P Means, ne Familiarity of Study between them that 
Fi Jearn the faid Laws; for they be learned in ſeveral 
1 Places, and after divers Ways, and after divers 
4 Manners of Teachings, and in divers Speeches, 
2 and commonly the one of them have none of the 
14 Books of the other: and to bind the Spiritual 
- 38 Judges to give Judgment after the Law that they 


144 know not, ne that they cannot come to the 
9 Knowledge of it, ſeemeth not reaſonable. 7 
4 Stud. They muſt do therein as the King's : 
k Judges muſt do when any Matter cometh de- ; 


fore them that ought to be judged after the Spi- 


ritual Law, whereof 1 * — Caſes in our firſt 
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CHAPTER XXV. 207 


Dialogue in Engliſs, the ſeventh Chapter; that is 
to ſay, muſt either take Knowledge of it by 
their own Study, orelſe they muſt enquire of them 
that be learned in the Law of the Church, what the 


Law is; and in like wiſe muſt they do. But it is 
to doubt, that ſome of them would be loth to aſk 
any ſuch Queſtion in ſuch. Caſe, or to confeſs 
that they are bound to give their Judgment after 


the temporal Law: And ſurely they may lightly 
offend their Conſcience. 


Dol. Ie that fome be. of. Opinioncthaf 


they are not bound to know the Lax of the Realm; 
and verily, to my Remembrance, I have not heard 


that Judges of the Spiritual Law are bound to 


know the Law of the Realm. 


Stud. And I ſuppoſe that they are nat only bound 
to know the Law of the Realm, or to do that in 


them is to know it,” when the Knowledge of it 


openeth the Right of the Matter that dependeth 
before them: But that they be alſo bound to 

know where and in what Caſe they ought to 
judge after it: For in ſuch Caſes they muſt take 
the King's Law as the Law Spiritual to that Point, 
and are bound in Conſcience to follow it, as it may 
appear by divers Caſes, whereof one is this. Two 
Jointenants be of Goods, and the one of them by 
his laſt Will bequeatheth all bis Part to a Stran- 


ger, and maketh the other Jointenant his Exe- 
cutor, and dieth: If he to whom the Bequeſt is 


made ſue the other Jointenant upon the Lega- 
cy as Executor, &c, upon this Matter ſhewed, 
the Judges of the Spiritual Law are bound to judge 
the Will to be void, becauſe it is void by the 


Law of the Realm, whereby the Jointenant hath 


Right to the whole Goods —— the Title of the 
Survivor and is judged to have the Goods as by 


5 the u * before the Title of the 
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Wim, and muſt therefore have Preferment as the 
eldeſt Title: And if the Judges of the Spiritual 


otherwiſe, they are bound to Refti- 
tution. And like Reaſon the Executors of a 
Man that is out at the Time of his Death 
may diſcharge themſelves in the Spiritual Court of 
the performing of the Legacies, becauſe they. be 

to the King; and yet there is no ſuch 


Court judge 


Law of VUtlagary in the Spiritual Law. 


De#. By occaſion of that thou haſt ſaid before 


I would aſk of thee this Queſtion. If a Parſon 
of a Church alien a Portion of Difmes according 

as the Spiritual Law bath ordained, is not that 
Alienation: ſufficient, though it have not the So- 


lemnities of the Temporal Law) 
Stud. Tam in Doubt therein, if the Portion be 


undue the fourth Part of the Value of the Church: 


But if it be to the Value of the fourth Part of the 
Church or above, it is not ſufficient, and there- 


fore was the Writ of Right of Diſmes ordained. 


—_ If i ina Writ of Right of Difmes it be ad- 


in the King's Court for the Patron of the 


— of him that alieneth, becauſe the Alie- 


nacion was not made according to the Common 


Law; then the Judges of the Spiritual Law are 
bound to give their Judgment according to the 
Judgment given in the King's Court. And in 
like wiſe, if a Parſon of a Church agree to take 
a Penſion for the Tithe of a Mill, or if the Pen- 
ſion be to the fourth Part of the Value of the 
Church or above, then it muſt be aliened after the 
Solemnities of the King's Laws, as Lands and 
Tenements muſt; or elfe the Patron of the Suc- 


oeſſor of him that alieneth may yon "Erie of 


Right of Difmes, and Recover in the King's 


Court; and then the Judges of the Spiritual Court 
are bound to give Judgment in IE Courts. 
eee as Is aforeſaid. Dost. 
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' CHAPTER XXV. 203 


Duos. Thave heard fay that a Writ of Right of 
Diſmes is given by the Statute of m. 2. and 


that ſpeaketh only of Diſmes, and. not of Penſions, 
Stud. Where a Parſon of a Church is wrongful- 
ly deforced of his Diſmes, and is let by an Indicauit 
to aſk his Difmes in the Spiritual Court, then the 
Patron may have a Writ of Right of Diſmes by 
the Statute that thou ſpeakeſt of, for there lay none 


at the Common Law; for the Parſon had there 
good Right, though he were let by the Indicavit 
to ſue for his Right, But when the Parſon had 


no Remedy at the Spiritual Law, there a Writ 
of Right of Diſmes lay for the Patron by the Com- 
mon Law, as well of Penſions as of Diſmes: And 
ſome ſay that in ſuch Cafe it lay of Leſs than of 
the fourth Part, by the Common Law, but that 
I paſs over. And the Reafon why it lay at the 


Common Law, if the Diſmes or Penſions were 


above the fourth Part, &c. was this: By the 
Spiritual Law the Alienation of the Parſon with 
the Aſſent of the Biſhop and of the Chapter ſhall 
bar the Succeſſor without Aſſent of the. Patron, 
and ſo the Patron might leeſe his Patronage, and 
be not aſſenting thereto: for his Incumbent might 
have no Remedy but in the Spiritual Court, and 
there he was barred: Wherefore the Patron in 
that Caſe ſhall have his Remedy by the Common 
Law, where the Aſſent of the Ordinary and 
Chapter without the Patron ſhall not ſerve, as it 
is ſaid before. But where the Incumbent had good 


Right by the Spiritual Law, there lay no Remedy 
for the Patron by the Common Law, though the 


Incumbent were let by an Indicavit. And: for 
that Cauſe was the ſaid Statute made, and it li- 
eth as well by the Equity for Offerings and Pen- 
ſions, as for Niſmes, Then, farther, I would 
think that where the Spiritual Court may _ 
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Plea of a Temporal Thing, that they muſt judge 


after the Temporal Law, and that Ignorance ſhall 
not excuſe them in that Caſe: For by taking of 


their Office they have bound themſelves to have 
Knowledge of as much as belongeth to their Office, 


as all Judges be, Spiritual and "Temporal. But if 
it were in Argument in this Caſe, whether the 
eldeſt Son might be a Prieſt, becauſe he is a Ba- 


ſtard in the Temporal Law, that ſhould be judged 
-after the Spiritual Law, for the Matter is Spiritual, 


Dact. Yet notwithſtanding all the Reaſons that 
thou haſt made, I cannot ſee how the Judges of 
the Spiritual Law ſhall be compelled to take No- 
tice. of the "Temporal Law; ſeeing that the moſt | 
Part of it is in the French Tongue; for it were 
hard that every Spiritual Judge ſhould be compel- 
led to learn the Tongue. But if the Law of the 


Realm were ſet in ſuch order, that they that intend 


to ſtudy the Law Canon might firſt have a Sight 
of the Law of the Realm, as they have now of the 


Law Civil, and that ſome Books and Treatiſes 


were made of Cafes of Conſcience concerning 


thoſe two Laws, as there be now concerning the 


Law Civil and the Law Canon; I would aſſent that 
it were right expedient, and then Reafon might 
ſerve the better, that they ſhould be compelled to 
take Notice of the Law of the Realm, as they 
be now bound in ſuch Countries as the Law Ci- 
vil is uſed to take Notice of that Law. - 

Stud. Methinketh thine Opinion is right good 
and reaſonable: But till ſuch an Order be taken, 
they are bound, as I ſuppoſe, to enquire of them 


that be learned in the Common Law, what the 


Law is, and fo to give their Judgment according, 
if they will keep themſelves from Offence of Con- 


ſcience. And foraſmuch as thou haſt well ſatiſ- 


hed my 8 in all the Queſtions before, I Pray 
tee 
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' thee now that I may ſomewhat feel thy Mind in 
ba 


divers Articles that be written in divers Books for 
the ordering of Conſcience upon the Law Canon 
or Civil: For methinketh that there be divers 
Concluſions put in divers Books, as in the Sums 
called Summa Angelica and Summa Roſella, and di- 
vers other for the good Order of Conſcience, that 
be againſt the 1 of this Realm, and rather bind 
Conſcience, then do give any Light to it. 
Doc. I pray thee ſhew me ſome of thoſe —_ 
. I will with good will. 


CAA. XXVI 


4 Whether the Abbot may with C onſcieuce 
preſent io an Advotoſon of a Church that 
— to the Houſe, without Aſent of the 
Covent ? 


T appeareth in the Chapter, Ei agnoſcitur de 
| his que fiunt a Prelatis, the which Chapter 
is recited in the Sum called Summa Angelica, in 
the Title Abbas, the twenty-ſeventh Article, 
that he may not without any Cuſtom or any ſpe- 
cial Privilege to help therein. 
Stud. I ruth it is that there is ſuch a Decretal; 
but they that be learned in the Law of England 
hold the Decretal bindeth not in this Realm: And 
this is the Cauſe why they do hold that Opinion. 
By the Law of the Realm the whole Diſpoſition 
of 1 and Goods of the Abbey is the Abbot's 
only for the Time that he is Abbot, and not in 
the Covent, for they be but as dead Perſons in the 
Law: And therefore the Abbot ſhall ſue and be 
fued only without the Covent, do Homage, Fealty, 
atturn, make Leaſes, and preſent to Advowſons 
only in his own Name. And "yp ſay 3 
: at 


5 - re _ 
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that this Aut cannot be taken from him but 

5 dy che Law of che Realm; and ſo they chat 
the Makers of the Decretal exceed their Power; 
8 not to be holden in Con- 
1 no more than if a Decree were made that 
a Leaſe for Termof Years or at Will, made by the 
' Abbot without the Covent, ſhould be immedi- 

tel void: And ſo they think that the Abbot may 
n this Caſe preſent in his own Name without 01 
 * fence of Conſcience, becauſe the ſaid Decretal 
bauooldeth not in this Realm. 
1 Do#t. But many be of Opinion, that no Man 


F hath Authority to preſent in Right and Conſci- 
'F ence. to any Benefice with Cure but the Pope, or 
tdtshat' he hath his Authority therein derived from 
1 the Pope; For they ſay, that foraſmuch as the 
Pope is the Vicar general under God, and hath 
: * + the Charge of the Souls of all People that be in 
1 the Flock of Chri/7s Church, it is Reaſon that, 
|. i _ he cannot miniſter to all, ne do that is ne- 
1 to all People for their Souls Health in his 
1 —— that he ſhall aſſign Deputies for his 
| Diſcharge in that Behalf, And becauſe Patrons 
Cum to preſent to Churches in this Realm by their 
oon Right, without Title derived from the Pope, 
[WE $3 they fay that they uſurp upon the Pope's Autho- 
nit. And therefore they conclude, that though 
dt Abbot have Title by the Law of the Realm to 
1 - vers in this Caſe in his on Name, that yet, 
| uſe that Title is againſt the Pope's Prerogative, 
1 that that Title, ne yet the Law of the Realm that 
1 maintaineth that Title, holdeth not in Conſci- 
1:7 ence. And they ſay alſo that it belongeth to the 
Ft Law Canon to determine the Right of Preſent- 
| ment to Ben for it is a thing ſpiritual, and 
belongeth to the ſpiritual Juriſdiction, as the De- 
privation from a Benefice doth: And ſo they => 
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in the Law of the Realm it bindeth not. ep 
right well agree, that if the Patrons of Churches 


in this Realm claimed to put Incumbents into ſuch | 


Churches as ſhould fall void of their Patronage, 
without preſenting them to the Biſhop, or if they 
claimed that the Biſhop ſhould admit ſuch Incum- 
bent as they ſhould preſent, without any Exami- 


nation to be niade of his Ability in that Behalf, 


that that Claim were againſt Reaſon and Conſci- 
ence, for the Cauſe that thou haſt rehearſed: But 
foraſmuch as the Patrons in this Realm claim no 
more but to preſent their Incumbents to the Bi- 
ſhop, and then the Biſhop to examine the Ability 
of the Incumbent, and if he find him by Exa- 
mination, not able to have Cure of Souls, he then 


to refuſe him, and the Patron to preſent ancther - 


that ſhall be able, and if he be able, then the 
Biſhop to admit him, inſtitute him and indu him; 
1 think that this Claim and their Preſentments. 
thereupon ſtand with good Reaſon and Conſcience, 
As to the ſecond Conſideration, it is holden in 

the Laws of the Realm, that the Right of Pre- 
ſentment to a Church is a temporal Inheritance, 
and ſhall deſcend by Courſe of Inheritance from 
Heir to-Heir, as Lands and Tenements ſhall, and 
ſhall be taken as Aﬀets, as Lands and Tene- 
ments be: And for the Trial of the Right of Pa- 
tronages be ordained in the Law divers Actions 
for them that be wronged in that Behalf, as Writs 
of Right of Advowſon, Aſſiſes of Darrein pre- 
fentment, Quare impedit, and divers other, which 
alway without Time of Mind have been pleaded 


in the King's Courts as things pertaining to his 


Crown and Royal Dignity: And therefore they 
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ught to be obeyed 
in Law and Conſcience. 


+ 


fay that in this Caſe his Laws 


N bat 
is ſo preſented be able or mae, by whom ſhall 


the Ability be tried? 


e che Ordinary be not Party to the AQtion, 


it ſhall be tried by the Ordinary; but if he be Par- 


ty; it ſhall be tried by the Metropolitan. 


ie in 
that Point than I thought it had been: But in 


the other Point I will take Adviſement in it till 
another Time, and J pray thee ſhew me thy Mind 


in this Point. If an Abbot name his Covent 


with him in his Preſentation, doth that make the 


Preſentation” void in the Law? Or is the Preſen- 
ſton (phe notwithſtanding? | 

Stud, I think it is not void therefore, but the 

naming of them is void, and à thing more than 


| — For if the Abbot be diſturbed, he muſt 
bring his Action in _ own Name, without the 
| Covent. 


Doc. Then I perceive well that it is not pro- 
hibited by the Law of England, but that the Abbot 


may name the Covent in his Preſentation with 


K him, and alſo take their Aſſent whom he ſhall 
. if he will: And then J hold it the ſureſt 


ay that he ſo do, for in ſo doing he ſhall not 
"md neither in Law nor Conſcience. 
Stud. To take the Aﬀent of the Covent whom 


Zh he ſhall preſent, and to name them alſo in the Pre- 


8 : x 


ſentation, knowing that he may do otherwiſe both 
in Law and Conſcience, if he will, is no Offence: 


But if he take their Aſſent, or name them with 


him in the Preſentation, thinking that he is fo 
bound to do in Law and Conſcience, ſetting a 


' Conſcience where none is, and regardeth not the 


Law of the * that will diſcharge his Con- 


ſcience 
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fciend 4 in this Behalf, if he will, fo that he pre- 


ſent an able Man, as hs may do, without their Aſ- 
ſent; there is an Error and Offence of Conſci- 


_ ence, in the Abbot, And in like wiſe, if the Ab- 


bot preſent in his own Name, and therefore the 


Covent faith that he offendeth in Conſcience, in 


that he obſerveth not the Law of the Church, 
for that he taketh not their Aſſent; then they ofs 
fend in judging him to offend that offendeth not; 
And therefore the ſure Way is in this Caſe to judge 
both the ſaid Laws of ſuch Effect as they be, and 
not to ſet an Offence of Conſcience by breaking 


of the ſaid Decree, which ſtandeth not in Effect 8 


in this Behalf within this Realm. 


S HAP. XXVII. 


Va Man ſind Beaſts in his Ground doing 
burt, whether may he by his own Authority 
take them and keep them till he be ſatisfied 7 
the Hurt? 


HIS Queſtion is made in the Sum called 
Summa Noſella in the Title of Reftitution, 
that i is to ſay, Reſtitutis 13. the gth Article: And 
there it is anſwered, that he may not take them for 


to hold: them as a Pledge till he be ſatisfied for the 


Hurt; but that he may take them and keep them 
till he know who oweth them, that he may there- 
by learn againſt whom to have his Remedy, Is 
not the Law of the Realm fo in like wiſe? 1 

Stud, No verily, for, by the Law of the Realm, 


he that in that Caſe hath the Hurt may take the 


Beaſts as a Diſtreſs, and put them in a Pound 
overt, ſo it be within the ſaid Shire, and there 
let nem remain till the Owner will make him 
amends for the Hurt, 
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Daz. What calleſt thou a Pound overt? 


Stud. A Pound overt is not only ſuch a Pound 
as is commonly made in Towns and Lordſhips, 
for to put in that be diſtrained, but it is 
alſo every Place where they may be in lawfully, 
not making the Owner an Offender for their be- 
ing there: And that it be there alſo, that the 
Owner may lawfully give the Beaſts Meat and 


Drink while they be in Pound. | 
Doc. And if they die in the Pound for lack of 


Meat, whoſe Jeopardy is it? 

Stud, If it be ſuch a Pound overt as I ſpeak of, 
it is at the Peril of him that oweth the Beaſts, fo 
that he that had the Hurt ſhall be at Liberty to 
take his Action for the Treſpaſs, if he will: And 
if it be not a lawful Pound, then it is at the Peril 
of him that diſtrained; and ſo it is if he drive 


them out of the Shire, and they die there. 


Dees. I put the Caſe that he that oweth the 


Beaſts offer ſufficient Amends, and the other 


will not take it, but keepeth the Beaſts ſtill in 
Pound, may not the Owner take them out? 

Stud. No, for he may not be his own Judge; 
and if he do, an Action lieth againſt him for break- 
ing of the Pound: But he muſt ſue a * toary 
to have his Beaſts delivered him out of the Pound, 
and thereupon it ſhall be tried by twelve Men, whe- 
ther the Amends that was offered were ſufficient 
or not? And if it be found that the Offer was not 
ſufficient, then he that hath the Hurt ſhall have 


ſuch Amends as the twelve Men ſhall afſefs. 


Deez. If it be found by the twelve Men that the 
Amends were ſufficient, ſhall he that refuſeth to 
take it have no Puniſhment for his Refuſal, and for 


Keeping of the Beaſts in Pound after that Time? 


Stud, I think no, but that he ſhall yield Ma- 
mages in the Replevin, becauſe the Iſſue is tried 
againſt him, Dea, 


5 
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Datz. I put the Caſe that the Beaſts after the 
Refuſal die in Pound for lack of Meat, at whole 
Jeopardy i is it then? 

Scud. At the Jeopardy of him that owed the 
| Beaſts, as it was before: For he is bound at his 

Peril, by reaſon of the Wrong that was done at 
the Beginning, to ſee that they have Meat as 
long as they ſhall be in Pound, unleſs the King's 
Writ come to deliver them, and he reſiſteth it; 
Feen Jeopardy 
| die for lack of Meat, and the Damags 
Gal A. recovered in an Action brought upon the 
Statute for diſobeying the King' s Writ, 


C5 AP. XXVIII. 


| 4 Whether a Gift made by one under the Age 
©. of twenty-five Nears be good. 


*. N appeareth in Summa "Angelica in the 


| Title Donatio prima, the 7th Article, 
that a Man before the Age of twenty-five Years 
may not give,' without it be with the Authority 
7 Tutor: Is it not fo likewiſe at the Common 
8 
Stud, The Age of Infants to vive or ſell their 
Lands and Goods in the Law of England is at 
twenty-one - Years, or above; ſo that after that 
Age the Gift is good, and before that Age it is not 
good, by whoſe Aſſent ſoever it be, except it be 
for his Meat, and his Drink, or Apparel, or that 
he do it as Executor, in Performance of the Will 
of his Teſtator, or in ſome other like Caſes, that 
need not to be xehearſed here: And that Age muſt 
be obſerved in this Realm in Law and Conſcience, 
and not the ſaid Age of twenty-five Years. 
Doc. I put caſe it were ordained by a Decree of 
the Church, * if any * by his Will * 
et 
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eth Goods to another, and willeth that they ſhall 

be delivered to him at his full Age, and that in 
- that Caſe twenty-five Years ſhall be taken for the 
full Age; ſhall not that Decree be obſerved and 
ſtand good after the Law of Englana? 

Stud, I ſuppoſe it ſhall not. For though it be- 
long to the Church to have the Probate and the 
Execution of Teſtaments made of Goods and Chat- 
tels, except it be in certain Lordſhips and Seignio- 
ries that have them by Preſcription; yet the Church 
may not, as me ſeemeth, determine what ſhall be 
the lawful Age for another Perſon to have the 
Goods, for that belongeth to the King and his 
Laws to determine. And therefore if it were or- 
dained by a Statute of the Realm, that he ſhould 
not in ſuch Caſe have the Goods till he were of 
the Age of twenty-five Years, that Statute were 
good, and to be obſerved as well in the ſpiritual Law 
as in the Law of the Realm: and if a Statute were 
in that Caſe, then a Decree made thereof is 
not to be obſerved; for the ordering of the Age 
may not be under two ſeveral Powers; and one 
Property- of every good Law of Man is, that the 
Maker exceed . 6 his Authority: And I think 
that the ſpiritual Judge in that Caſe ought to judge 
the full 2 the Law of the Realm, ſeeing 
that the Matter of the Age concerneth temporal 
Goods. And J ſuppoſe farther, that as the King 
by Authority of his Parliament may ordain that 

| Wills ſhall be void, and that the Goods of 
every Man ſhall be diſpoſed i in ſuch Manner as by 
Statute ſhould be aſſigned, that more ſtronger he 
may appoint at what Age "ſuch Wills as be erg 
ſhall be performed. 

Doc. "Thinkef thou then that the King l 
take away the Power of the Ordinary, that he 
foal not call Exccutors to accompt? - fry 
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CHAPTER: XXIX, 213 


Stud. I am ſomewhat in doubt therein: But it 
Went that if it might be enacted by Statute that 
all Wills ſhould be void, as is aforeſaid, that then 
it might be enacted, That no Man ſhould have 
Authority to call none to accompt upon ſuch 
Wills, but ſuch as the Statute ſhall therein appoint, 


for he that bo, do the more, may do the leſs. Not- 


withſtandi will nothing ſpeak e | 
in that Point at this Time; ne I mean not that it 
were good to make a Statute that all Wills ould 


'be void, for I think - them right expedient: But 


mine Intent is, to prove that the Common Law 
may ordain the Time of the full Age as well in 
Wills of temporal things as otherwiſe, and alſo 
that Wills ſhall be made; and if it may ſo do, 
then much ſtronger it belongeth to the King's 
Laws: to interpret Wills concerning temporal 
things, as well when they come in Argument be- 
fore his Judges, as when they come in Argument 
before ſpiritual Judges, and that they ought not 
to be judged by ſeveral Laws, (that is to ſay) by 
the ſpiritual Judges in one Manner, and by the 
King's Judges in another Manner, 


HNA 


Fa Man be convif of Herefie, before the 
Ordinary, whether bis Goods be forfeited, 


Deer, JT appeareth in Summa Angelica, in the 

Title Donatio prima, the thirteenth Ar- 
ticle, that he that is a Heretick may not make Ex- 
ecutors; for in the Law his Goods be forfeit: 
What is the Law of the Realm therein? 

Stud. If a Man be convict of Herefy, and abjure, 
he hath forfeit no Goods; but if he be convicted 
of Hereſie, and be dd to Laymens Hands, 
then hath he forfeit all his Go that he * 
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he be not put in ö for the Tieren = 
his Lands he ſhall not forfeit except he be dead 
for the Hereſie, and then he fall forfeit them to 
the Lords of the Fee, as in Cafe of Felony, ex- 
cept they be holden of the Ordinary, kev then the 
ſhall have the Forfeiture; as 3 reth by 

the Statute made the ſecond Year of H. 5. 18 
Docr. Methinketh that, as it belongeth only HP 
the Church to determine Hereſies, that fo it . 
longeth to the Church to determine what Puniſh- 
ment he ſhall have for his Hereſie, except Death, 
which they may net be Judges in: But if the 
Church decree that he ſhall therefore forfeit his 
> nope methinketh that they be forfeit by that 


5 wl, for they be temporal, and 
belon Judgment of the King's Court: 
And think the Ordinary might have ſet no Fine 
upon one impeached of Hereſie, till it was or- 

dained by the Statute of H. 4. that he may ſet a 
Fine in that Caſe, if he ſee Cauſe; and then the 
King ſhall have that Fine, as in the ſaid Statute 


' appeareth. 
n XXX. 
nere divers Patrons of an Advowſon, 
and the Church voideih, the Pairons vary 
in their Prejentments, whether the B i op 
Hall have liberty to preſent which of oe In- 
cumbems — 4 be will, or not? 
Doc. HIS Queſtion is aſked bs Chews Bi. 
fella, in the Title Parronus, the ninth 
Article; and there it appeareth by the better O- 
\ pinion, that he may preſent whether Clerk he 
will: Howbeit the Maker of the faid Sum faith, 
ws ; I 4 
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buy the Rigor of the Law, the Biſhop in ſuch Caſe 
may preſent a Stranger, becauſe the Patrons a- 


gree not. And in the ſame Chapter Patrons, 


the fifteenth Article, it is ſaid that he muſt be 


preferred that hath the moſt Merits, and hath the 


moſt Part of the Patrons: And if the Number be 


equal, that then it is to conſider the Merits of the 


Patron: And if they be of like Merit, then may 


the Biſhop command them to agree, and to pre- 
ſent again: And if they cannot yet agree, 
then the Liberty to preſent is given to the Biſhop 
to take which he will: And if he may not yet pre- 
ſent without great Trouble, then ſhall the Biſhop 


order the Church in the beſt Manner he can: And : 


if he cannot order it, then ſhall he ſuſpend the 
Church, and take away the Relicks, to the Re- 


| bukes of the Patrons: And if they will not be ſo 


ordered, then muſt he aſk help of the Temporalty. 
And in the fifteenth Article of the ſaid Title Pa- 
tronus, it is aſked, Whether it be expedient in 
fuch Caſe, that the more Part of the Patrons a- 


gree, having Refpe& to all the Patrons, or that 


it ſuffice to have the more Part in Compariſon of 
the leſs Part? as thus; There be four Patrons to 
preſent one Clerk: The firſt and ſecond preſent 
one, the third preſenteth another, and the fourth . 


another: He that is preſented by two hath not the 


more Part in Compariſon of all the Patrons, for 


they be equal; but he hath the more Part having 


Reſpect to the other Preſentments. To this 
Queſtion it is anſwered, That either the Preſent- 
ment is made of them that be of thes College, and 
there is requiſite the more Part having Reſpect to 
all the College; or elſe every Man preſenteth for 
himſelf as commonly do Lay-men that have the 
Patronage of their Patrimony, and then it ſuf- 


 iceth to have the more Part in Reſpect of the 


other - 


S. - _—_ tas; Doth not the Law of England * 
x; to theſe Diverſities?  _ | 
* Stud. No verily. 
Dec. What Buller then mall be taken i in the 
Law of England, if the Patrons vary in their 
Preſentments? _ 
Stud. After the 8 of England this order ſhall 
10 taken: If be Jointenants or Tenants in 
Common of the Patronage, and they vary in Pre- 
ſentment, the Ordinary is not bound to admit 
none of their Clerks, neither the more Part nor 
the leſs; and if the ſix Months paſs or they agree, 
then he may preſent by the Lapſe: But he may 
not preſent within the ſix- Months, for if he do, 
they may agree and bring a Duare, Impe dit againſt 
him, and remove his Clerk, and fo the Ordi 
ſhall be a Difturber. . And if the Patrons have 
the Patronage by Deſcent as Coparceners, then is 
the Ordinary bound to admit the Clerk of the 
eldeſt Siſter, for the eldeſt ſhall have the Prefer- 
ment in the Law, ifſhe will; and then at the next 
Avoidance the next Siſter ſhall preſent; and fo 
by turn one Siſter after another, till all the Siſters 
or their Heirs have preſented, and then the eldeſt 
Sifter ſhall begin again, And this is called a Pre- 
ſenting by Turn, and it holdeth alway between Co- 
parceners of an Advowſon, except they agree to 
preſent together, or that they agree by Compoſi- 
tion to preſent in ſome other Manner; and if they 
do ſo, the Agreement muſt ſtand. But this muſt 
be always except, that if at the firſt Avoidance that 
"ſhall be after the Death of the Common Inceſtor, 
the King have the Ward of the youngeſt Daugh- 
ter, that then the King by his Prerogative ſhall 
have the Preſentment, and at the next Avoidance 
the eldeſt Siſter, and ſo by turn. And it is to un- 
derſtand, that if after the Death of the Common 


Agceltor 


T Wenns .. 

1 _ : 4 A . — Fa Cc m7 de | 1 

. K . tee ine ers eee 1 
LAY 1 * N 


. 0 


9 


* 
I 

N 

. 

| 
5 
5 
; 


A $1 . 6.4 1 1 = J 
* * * 8 1 
5 * nr 2 
F 4&5. * r ch Carl ads F * 
. 7 


Kiener the Church voideth, and the eldeſt 


Siſter preſented together with another of the Siſters, 


and the Wan Siſters eyery one in their own Name 


or t that in that Caſe the Ordinary i is not 
bound to ede none of their Clerks, but may 


ſuffer the Church to run into the Lapſe, 28 it is 
ſaid before; for he ſhall not be bound to receive 
the Clerk of the eldeſt Siſter, but where ſhe pre- 
ſenteth in her own Name. And in this Caſe 
where the Patrons vary in Preſentment, the 
Church is not properly ſaid Litigious, fo that the 
Ordinary ſhould be bound at his Peril to direct a 
Writ to enquire de jure Patronatus ; for that 


Writ lieth where two preſent by ſeveral Titles, 


but theſe Patrons preſent all in one Title, and 
therefore the Ordinary may ſuffer it to paſs, if 
he will, into the Lapſe, And this Manner of 
Preſentments muſt be obſerved in this Realm in 
Law and Confcience, 


CHAP. XXXI. 


q How long Time the Patron ſhall have to pre- 
ſent to a Benefice. 


Dig. HIS Queſtion i is aſked in Summa An- 
gelica, in the Title: Jus Patronatui, 
the ſixteenth Article; and there it is anſwered, 
That if the Patron hs a Lay-man, that he ſhall 


have four Months, and if has be a Clerk he ſhall 
have ſix Months. 


Stud, And by the Common Law he ſhall * _ 


fix Months whether he be a Lay-man or a Clerk, 
And TI ſee no Reaſon why a Clerk ſhould have 
more refpite than a Gt but rather the 
contrary, 


Et Deer 
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. Time talt th fx Months 
"> de accompted ?- | 


Biſhop of the Reſignation or Dep 


have Knowledge 


' Patrons muſt have Knowledge, 


after the 


Manner of che Avoidance : For if the Glurch. void 
y Death, Creation or Ceſſion, the fix Months 
all be counted from the Death of the Incum- 


bent, or from the Creation or Ceſſion, whereof 
the Patron ſhall be compelled to take Notice at his 


Peril: And if the Voidance be by Reſignation or 
ation, then. the fix Months ſhall begin when 


Depriv 
the Patron bath Knowledge given him by the 
rivation, 


Dot. What if he have Knowledge of the Refig- 


nation or Deprivation, and not by the Biſhop, 


dut by ſome other? Shall not the fix Months 
begin then from the Time of that 5 
Stud. I ſuppoſe that it ſhall not begin till he 
given him by the Biſhop. 
Dee. An Unten is alſo a Cauſe of Voidance: 


How ſhall the fix Months be reckoned there? 


Stud, There can be no Union made but the 
and it muſt be 


appointed who ſhall preſent after that Union, that 
is to fay, one of them or both, either jointly or 
dy turn one after another, as the Agreement is upon 
the Union; and fith the Patron is privy to the 
Ayoidance, and is not ignorant of it, the fix 


Months ſhall be accounted from the Agreement. 


Doc. I fee well, . 


made in this Chapter, That Ignorance ſometime 


excuſeth in the Law of Fried; for in ſome of 
the ſaid Avoidances, it ſhall excuſe the Patrons, 
as it appeareth by the Reaſons above, and in ſome 
it will not: Wherefore I pray thee ſhew me ſome- 
what where Ignorance excuſeth in the Law of 
England, and where not, after thine Opinion. 


2 
5 Stud. 
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Stud. 1 will with good - will hereafter do as thou 
ſayeſt, if thou put me in Remembrance thereof. 


But I would yet move thee ſomewhat farther in 


ſuch Queſtions as I have moved thee before, con- 
cerning the Diverſities between the Laws of Eng- 
land. and other Laws: For there be many more 


Caſes thereof that, as me ſeemeth, have right 


great need, for the good Order of Conſcience of 


many Perſons, to be reformed, and to be brought 
into one Opinion, both among Spiritual and Tem- 


poral. As it is in the Caſe where Doctors hold 
Opinion, that the Statute of Lay-men, that re- 
ſtrains Liberty to give Lands to the Church, ſhould 
be void; and they ſay farther, that if it were pro- 


hibit by a Statute that no Gift ſhould be made to 


Foreigners, that yet a Gift made to the Church 
ſhould be good ; for they fay that the Inferior 
may not take away the Authority of the Superior: 


And this ſaying is directly againſt the Statutes, 
whereby it 1s prohibit- that Lands ſhould not be 


given into Martmain. And they ſay alſo that 
Bequeſts and Gifts to the Church muſt be deter- 
mined after the Law Canon, and not. aſter the 


Laws and Statutes of .Lay-men : And ſo they re- 


gard much to whom the Gift is made, whether 
to the Church, or to make Cauſeways, or to 
common Perſons, and bear more favour in Gifts 
to: the Church than to the other. And the Law of 
the Realm beholde:h the Thing that is given and 
intended, that if the Thing that is given be of 
Lands or Goods, that the | Bonita e thereof 


of Right belongeth in this Realm to the King's 
Laws, whether it be to Spiritual Men or Tem- 
poral, to the Church or to other: And fo is great 
Diviſion in this Behalf, when one preferreth his 
Opinion, and another his, and one this Jurif- 
diction, and another * ; and that, as it is to 
= 


fear, 
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Queſtion, that thou ſayeſt thy Mind is to do. 
Stud, I will with good-will. 


ES |... CHAP. 'XXXI. 
* q If a Man be Excommenged, Whether be 


1 * in any Caſe be aſſoiled without mating 
GSangfadlion ? 


1 | ba the Sum called Summa Roſfella, in the Title 

3 | Abſolutio quarta, the ſecond Article, it is ſaid 
that he that is Excommunicate for a Wrong, if 
he be able to make Satisfaction, ought not to be 


vert nt? Su 2 * 2 , 
Wy ot be e Digi ads x 


that do aſſoil him, but yet nevertheleſs he is aſ- 
- foiled; and if he be not able to make Amends, 
. that he muſt yet be aſſoiled taking a ſufficient 
j + Gage to fatiah, 
| that he make another to — if he be _ 

| An 


8 1 AL OG VUE I. 
1 Fax more of Singularity than of Charity. Where- 
1 © Fore it ſeemeth that t they that have the greateſt 
1 Charge over the People, ſpecially to the Health 
1 of their Souls, are moſt bound in Conſcience be- 
11 fore other to look to this Matter, and to do that 
13 in them is, in all Charity to have it reformed, 
1 not beholding the Temporal Juriſdiction or Spiri- 
1 tual Juriſdiction, but the Common Wealth and 
1 Quietneſs of the People: And that undoubtedly 
1 would ſhortly follow, if this Diviſion were put 
9 away, which I ſuppoſe verily will not be, but 
| that all Men within the Realm, both Spiritual and 
4 Temporal be ordered and ruled by one Law in all 
15 Things Temporal. Notwithſtanding foraſmuch 
2. as the Purpoſe of this Writing is, not to treat 
4 of this Matter, therefore I will no farther ſpeak 
1 therkbf at this Time. 
5 Dos. Then 1 pray thee proceed to another 


aſſoiled, but he do ſatisfie; and that they offend | 


e if he be able hereafter, or elſe 
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CHAPTER XXXII. 221 


And theſe Sayings i in many Things hold not in the 
Laws of England, | 

Det. I pray thee ſhew wherein 2 Law of 
the Realm varieth theref rom. 

Stud. If a Man be Excommunicate in the Spi- 
ritual Court for Debt, Treſpaſs, or ſuch other 
Things as belong to the King's Crown and to 
his Royal Dignity, there he ought to be aſſoiled 
without making any Satisfaction, for the Spiritual 
Court exceedeth their Power in that they held 
Plea in thoſe Caſes, and the Party, if he will, may 
thereupon have a Premmunire facias, as well againſt 0 
the Party that ſued him as againſt the Judge: And 
therefore in this Caſe they ought in Conſcience to 
make Abſolution without any Satisfaction, for 
they not only offended the Party, in calling him 
to anſwer before 'them of ſuch Things as belong 
to the Law of the Realm, but alſo the King; for 
he, by Reaſon of ſuch Suits, ma | leeſe great Ad- 
vantages by the Reaſon of the Writs Originals, 
Judicials, F; ines, ee and ſuch other 

Things as might grow to him, if Suits had been 
taken in his Courts according to his Laws. And 
according to this ſaying it appeareth in divers Sta- 
tutes, that if a Man lay violent Hands upon a 
Clerk, and beat him, that for the beating Amends 
ſhall be made in the King's Court; and for the 
laying of violent Hands upon the Clerk, Amends 
ſhall be made in the Court-chriftian. And there- 
fore if the Judge in the Court-chriſtian would 
award the Party to yield Damages for the beating, 
he did againſt the Statute. But admit that a Man 
be Excommenged for a Thing that the Spiritual 
Court may award the Party to make Satisfaction 

of, as for the not incloſing of the Church-yard, 
or for not apparelling of the Church conveniently; 
then I think the Party muſt make Reſtitution, or 
3 lay 
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— 


a ſufficient Caution, Fe te ble, 'or he be 
affoiled: But if the Party offer ſufficient Amends, 
and have his Abfolution, and the Judge will not 
* him his Letters of Abſolution, if the Ex- 
K be of Record in the King's Court, 
write unto the Spiritual Judge, 


bong hol rg him 0 ils he make the Party his Let- 


ters of Abſolution upon Pain of Contempt: And 


| I the faid Excommunication be not of Record in 


the King's Court, then the Party may in fuch 
Caſe have his Action againſt the Judge Spiritual, 


' or that He would not make Tim bi Letters of Ab- 


ſolation. But it he be not affoiled, or if he be 
not able to make Satisſaction, and therefore the 
Julg e Spiritual will not affoil him, what the King's 

ws may do in this Caſe I am fomewhat in doubt, 


and will Hot much ſpeak of ie at this Time; but 


2 I ſuppoſe, he may as well have his Action in 


that Cife for the not affoiling him, as where he 
is affoiled, and that the Judge will not make him 
his Letters of Abſolution. And I fuppoſe the 
fanie Law to be, where a Man is accurſed for a 
Thing that the Judge had no Power to accurſe him 


in, as for Debt, Trehpats, or ſuch other. : 
Das. There he may have other Remedies, as a 


Premunire facias, or ſuch other: And therefore 


| Tindols the other Altion lieth mor for him. 


Stud. The Judge and the Party may be dead, 


and then no Præmunire lieth; and though they 


were alive, and were condem ned in Præmunire, 
9 ſhould not avoid the Excommengement: 

nd there I think the Action lieth, ſpecially if 

he be thereby delayed of Actions that he might 


| have in the King's Court if the faid Excoin- 
3 had not been, 


CHAP. 
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"CH A P. XXXIII. 
q Whether Preete may rſs o Tear, 


T moved in the faid: Sum named :Reſclla, . 
Jin the Title Alienatio 20. the deventh Article, 
whether a Prelate may refuſe a Legacy? Whare- | 

Opi — which as me- 
thinketh, had. need after the Laws of the Realm 15 


to be more plainly declared. 
Det. I pray thee ſhew me what the Law of 
the Realm will therein. 


Stud, I think that every Prelate and Sovereign 
that may only ſue and be ſued in his own. Name, 
as Abbots, Priors, ane ſuch other, may refuſe 
any Legacy that is made to the Moules for the 
Legacy is not perfect till he to whom it is made 
n aſſent to take it: For elſe, if he might not refuſe 
a it, he might be compelled to have Lands, where- 
| by he might in ſome Caſe have great Loſs. But 
that if he intend to refuſe, he muſt, as ſoon as 

his Title by the Legacy falleth, relinquiſh to take 


; 4 = 5 

5 FR 4 8 1 
0 x I 1 * 3 KN 3 , 3 . Set n * 7 2 9 CEN: ns es 4 . 
> P e a r 5 K e b 


* 2 8 N Mb > 5 I". K A Ra - N 55 * (Lo tg 
4 * 


1 the Profits of the Thing bequeathed; for if one | 
1 take the Profits thereof, he ſhall not after refuſe f 
| the Legacy; but yet his Succeſſor may, if he N 
3 will refuſe the taking of the Profits, to ſave the = 
? Houſe from yielding Damages, or from Arrerages | 
q of Rents, if any ſach be. And like Law is of a ; 


Remainder as is in Legacy, For though in the 


7 Caſe of a Remainder, and alſo of a Deviſe, as | 
maoſt men fay, the Freehold is caſt upon him by | 
; the Law, when the Remainder or Deviſe falleth: | 


Yet it is in his liberty to refuſe the taking of the 
Profits, and to 'refuſe the Remainder, if he will,. 
| u he might do of -a Gift of Lands or Goods. 
: For if a Gift be made to a Man chat cefuſeth 40 | 

4 | K4 | take ; | 
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take it, the Gift is void; and if it be made to 
a Man that is abſent, the Gift taketh no Effect 
in him till he aſſent: No more than if a Man diſ- 

ſeiſe one to another Man's Uſe, he to whoſe Uſe 


the Diſſeiſin is made, hath nothing in the Land 


ne is no Diſſeiſor, till he agree. And to ſuch 
Diſſeiſins and Gifts an Abbot or Prior may diſ- 
as well as another Man. But after ſome 


agree, | 
Men a Biſhop, of a Deviſe or Remainder that is 
made to the Biſhop and to the Dean and Chapter, 


nor a Dean and Chapter of a Deviſe or Remainder 


made to them, ne yet the Maſter of a College, 


of ſach a Deviſe or Remainder made to him and 


to his Brethren, may not diſagree without the 


Chapter or Brethren: for the Biſhap'of ſuch Land 
ns he hath with the Dean. and Chapter, -ne the 


Dean nor Maſter of ſuch Land as they have with 


the Chapter and Brethren, may not anſwer with- 
out the Chapter and Brethren : And therefore 


ſome fay, that if the Dean or Maſter will refuſe 


or diſclaim in the Lands that they have by the 
Deviſe or Remainder, that Diſclaimer without 
the Chapter or Brethren is void. And therefore 
it is holden in the Law, that if a Biſhop be 
vouched to Warrant, and the Tenant bindeth 
him to the Warranty by Reaſon of a Leaſe made 
to him by the Biſhop, and by the Dean and the 
Chapter, yielding a Rent, that in that Caſe the 
Biſhop may not diſclaim in the Reverſion without 
the aſſent of the Dean and Chapter: But yet if 
a Reverſion were granted to a Dean and a 
Chapter, and the Dean refuſe, the Grant is void. 
And ſo it appeareth that the Dean may refuſe to 
take a Gift or Grant of Lands or Goods, or of 
a Reverſion made to him and to the Chapter; and 
yet he may not diſagree to a Remainder or De- 
viſe. And the Diverſity is, becauſe the Remain- 


n 3s : * F £ 7 * * Ty * 
33 
=; 0 835 


CHAPTER XXXIII. 225 


der and Deviſe be caſt upon him without any 
Aﬀent, whereupon neither the Dean or the Chap- 
ter by themſelves may in no wiſe diſagree with- 
out the Aﬀent of the other: But a Gift or 
Grant is not good to them without they both 
aſſent. And in ſuch Gifts, as I ſuppoſe, an 


Infant may diſagree as well as one of full Age: 


But if a Woman covert difagree to a Gift, and 
the Huſband agree, that Gift is good; 


Doct. What if the Lands in that Cafe of a Man 
and his Wife be charged with Damages, or be 


charged with more Rent than the Land is worth, 
and the Huſband die ; ſhall the Wife be charged 
to the Damages or to the Rent? | 


Stad. I think nay, if the Wife refuſe the Oc- 


cupation of the Ground after her Huſband's death, 


— 


And I think the ſame Law to be, if a Leaſe be 
made to the Huſband and the Wife yielding a 


greater Rent than the Land is worth, that the 


ife after the Huſband's death may refuſe the 
Leaſe, to fave her from the Payment of the Rent: 
And fo may the Succeſſor of an Abbot; 

Doc. And if the Huſband in that Caſe outlive 
the Wife, and then make his Executors and die, 
whether may his Executors in like wiſe refuſe the 
Leaſe? 1 1 
Sud. If they have Goods ſufficient of their 
Teſtator to pay the Rent, I think they may not 
refuſe it: But if they have not Goods fufficient. 
of their Teſtator to pay the Rent to the end of the 
Term, I think, if they relinquiſh the Occupation, 
they may by ſpecial Pleading diſcharge themſelves 
of the Rent and the Leaſe, and if they do not, 
they ma lightly charge themſelves of their own 
Goods, And if a Leafe be made for Term of 
Life, the Remainder to an Abbot for Term of 
Life of John at Stile, reſerving a greater Rent than 


K 5 the: 


. 
” . _ e 
2 — 2 ˙ 2 - gt 


% 
is 
#1 
4 
a5 
4 
1 
44 
* 
o 
? 
t : 
by 
2 
4 
i. 
* 
5 
- 7.4 
2 
4 
1 
1 
13 
R 
- 
1 
3 
3 
) 
„ * 
"Tl 
© 
- 
* 
* 
4 
1 
x 
3 
3 
k 
8 
Ls 
i 


IM * © 48 
DT" FRI 2 2 * 


wx. « n 
+ te ail fate.” OY OE TT TS. 


+ 3-44 
rr 


er. 


* 8 — 8 LA 4 ts at 4 ; ; 
oe erg; 3 TIES, TEN r * n 5 
ei * N unn N * *s * n a 21 LEP W 0 F Lis PI TW © 44 9 Rn 3 
7 * * * * . - Coy tans, Ru e * 4 * N r N 4 Kr - 2 
. . . we n LORE P 8 e 
e W P Z 
0 2 > x : x Se +. . 
p 1 
1 3 % 1 »- 4 
Ss — * 


6 S 


25 
© 
5 
1 
. 
: 
1 
4 
+ 
— 
F 4 
* 
4 
7 


—» 


* 


226 Drarocve A. 


the Land is worth, and after the Tenant for Fertn 
of Life dieth; the Abbot may refufe the Remain- 
der, for the Cauſe before rehearſed: And in caſe 
that the Abbot aſſent to the Remainder, whereby 
he is charged to the Rent during the Time that he 
is Abbot 2 after he dieth or is depoſed, living 
the ſaid Jahn at Stile, in that Caſe his Succeffor 
may diſc] himſelf, by fefufing the Occupation 

of the Lane as is aforefaid. But I think that if 
me a Remainder were made to a Dean and to 
the Chapter, and the Dean agree without the Aſ- 
ſent of the Chapter, that in > that Caſe the Dean . 
and the Chapter may afterwards difagree to the 


Remainder, and that the Act of the Dean with- 


ut the Aſſent of the Chapter ſhall not charge 
e Chapter -in that behalf. And thus it appear- 


eth, though the Meaning of the ſaid Chapter and 


Article in the faid Sum be, that a Prelate may 
not diſagree unto a Legacy ſor hurting of the 
Houſe, yet he may after the Laws of the Realm 
diſagree thereto Where it ſhould hurt his Houſe, 
And if in a Præcipe quod reddat there be but one 


Tenant, be he Spiritual or Temporal, and he 


refuſe by wa 2 Diſclaimer, in ſuch Caſe where 
be may diſcl the Law; there the Land 


Mall veſt in the 5 And if there be two 


Tenants, then it ſhall veſt in his Fellow, if he 
will take the whole Tenancy upon him, or elſe it 
ſhall veſt in the Demandant. But if an Abbot 


or Layman. refufe the taking of the Profits, and 


mew a ſpecial Cauſe why it ſhould hurt him if he 
do aſſent, and be thereby diſcharged, as is ſaid be- 


fore; in whom the Land ſhall then veſt it is more 


doubt, whereof I will no farther fpeak at this 
Time. And thus it appeareth by divers of the 


Cafes that be put in this Chapter, that he that is 


| Jgnorant in de Law of the Realm ſhall lack the 
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true Judgment of Conſcience in many Caſes. For 
in many of theſe Caſes what may be done therein 
by the Law, muſt alſo be obſerved in Conſci- 


ence, We „ { 


CHAP. XXXIV. 


q Whether a Gift made under a Condition be 
void, if the Sovereign only break the Condition. 


1* Yumma- Reſella, in the Title Ahenuris thir 
twelfth — is aſked this Queſtion, Whe- 
ther a Gift made under a certain Form may be 
avoided or revoked, becauſe the Prelate or Sove- 
Teign only did break the Form? And it is there: 
anſwered, That it may not, for that the Deed 
of the Prelate only ought not to hurt the Church: 
And if thoſe Words (under a Manner) be under 
ftood of a Gift upon Condition, as they ſeem to 
be, then the ſaid Solution holdeth not in this- 
Realm neither in the Law nor Conſcience: 

Dot. What is then the Law of. England. if a 
Man infeoff an Abbot by Deed indented, upon 
Condition that if the Abbot pay not to the Feoffor 
a certain Sum of Money at iuch a Day, that then 
it ſhall be lawful to the Feoffor to re-enter,. and. 
at that Day the Abbot faileth of his Payment; 


may the Feoffor lawfully enn and: put out: 


the Abbot ? 

Stud.. Yes verily, for he has no Right to the: 
Land hut by the Gift of the Feoffor, and his Gift 
was conditional; and therefore if the Condition 
de broken, it is lawful by the Law of England 
for the Feoffor to re-enter, and to take his Land: 
Again, and to hold it as in his firſt Eftate: By, which: 
Re- entry, after the Laws of the Realm, he dif- 
proveth the firſt n the: 
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meſne Acts done between the firſt Feoffment and 
the Re- entry. And it forceth little in the Law, 
in whom the Default be that the Condition was 
not performed, whether in. the Abbot, or in his 
- Covent, or in both, or in any other Perſon what . 
ſoever he be, except it be in the Feoffor himſelf. - 
And it is great Diverſity between a clear Gift 
made to an Abhot without Condition, and where 


it is made with Condition: For when. it is made 


without Condition, the ACt of the Abbot only 
ſhall not by the Common Law diſherit the Houſe, 
but it be in very few Caſes, But yet upon di- 
vers Statutes the Sufferance of the Abbot only 
may diſherit the Houſe, as by his Cefler, or by 
levying a Crofs upon a Houfe againſt the Statute 
thereof made, in which Caſe the Houſe thereby 
ſhall leeſe the Land : And ſome fay that by the 
Common Law upon his Diſclaimer in Avowry a 
Writ of Right of Diſclaimer lieth. But if the 


Gift be upon Condition, it ſtandeth neither with 


Law nor Conſcience that the Abbot ſhould have. 


any more perfect or ſure Eſtate than was given 


-unto bim: And therefore as the ſaid Eſtate was 
made to the Houſe upon Condition, fo that Eſtate 
may be avoided for not performing of the Con- 
dition. And I think verily, that this I have ſaid 

is to be holden in this Realm both in the Law . 
and Conſcience, and that the Decrees of the 
Church to the contrary bind not in this Cale. 
But if the Lands be given to an Abbot and to his 
Covent, to the Intent to find a Lamp, ox to give 
certain Alms to poor Men; though the Intent be 
not in thoſe Caſes fulfilled, yet the Feoffor nor 
his. Heir may not re- enter; for he reſerved no 
Re- entry by expreſs Words: Ne in the Words, 
"when be ſaid, 10 the Intent to find a Lamp, or to 


gfve 1 Cc. is implied no ä Ne the 
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Feoffor nor his Heirs ſhall have no Remedy in 
ſuch Caſes, unleſs. it be within the Caſe of the 


Statute of M ſiminſter the ſecond, SOFT the 


C eſavit de Cantari ia. 


CHAP. XXXV. 


4 Whether a Covenant made upon a Gift to the 
Church, that it ſhall not be aliened, be good. 


N the faid Sum, called Summa Roſe Ita, the 

faid Title Alienatio, the thirteenth Article, is 
aſked this Queſtion, Whether a Covenant made 
upon a Gift to the Church, that it ſhall not be 
aliened, be good? And the ſame Queſtion is 
moved again in the ſaid Summg called Roſella, in 
the Title Conditto, the firſt Article, and in Summa 
Angelica, in the Title Donatis prima, the fifty- firſt 
and fifty-ſecond Articles. And the Intent of 
the Queſtion there is, Whether notwithſtanding 
that the Condition be good to ſome Alienations, 
whether that yet it be good to reſtrain Alienati- 
ons for the Redemption of them that be in Cap- 


tivity under the Infidels, or for the greater Ad- 
vantage of the Houſe? And though the better 
Opinion be there, that the Condition may not be 


broken for Redemption of them that be in 


tivity; yet it is in manner a whole Opinion that 


it may be ſold for the greater Advantage to the 
Houſe : For it is ſaid there, that it may not be 
taken but that the Intent of the Giver was ſo ; 
and therefore they call the Condition that-prohi- 
biteth it to be ſold Conditio turpis, that is to ſay, 
a vile Condition: Wherefore they regard it not. 

But verily, as I take it, if a Condition may re- 
ftrain any manner of Alienations, then it ſhall as 


well reſtrain Alienations for the two Cauſes be- 
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. rehearſed, as. for any other Gas; An& 
though methinketh that = Condition is good, 
and after the Law of the Realm, that upon Gifts 
to the Church Alienation is reſtrained; yet I 
_ touch one Reaſon that is made to the con- 
rary, that is this. There is a clear Ground in 
the Law, that if a Feoffment be made to a com- 
mon Perſon in Fee, upon Condition that the- 
Feoffee ſhall not alien to no Man; that Condition 
is. void, becauſe it is contrary to the Eſtate of 
a Fee-fimple, to bind him that hath the Eſtate 
that he ſhould not alien if he lift, And ſome ſay 
that an Abbot” that hath Land to him and to his. 
Succeſſors hath as high and as perfect a Fee-ſimple 
us hath a Lay-man that hath Land to him and to 
His Heirs ; and therefore they ſay, that it is as 
well againft the Law of the Realm to prohibit- 
that the Abbot ſhall not alien, as it is to prohibit 
a Lay-man thereof, And though it be therein 
true as they ſay as to the Highneſs of the Eftate, 
Vet methinketh there is a great Diverſity between 
the As A i Pie Alienations. For when 
| given in Fee-fimple to a common Per- 
Ko. * Intent of the Law is that the Feoffee- 
Hall have Power to alien, and if he do alien, it 
is not againſt the Intent of the Law, ne yet againſt 
the Intent of the Feoffor; but when Lands be 
given to an Abbot and to his Succeſſors, the In- 
tent of the Law is, and alſo of the Giver, (as it 
is to prefume) that it ſhould remain in the Houfe- 
for ever; and therefore it is called. Martmain, that 
is to ſay, a dead Hand, as who faith, that it ſhall 
abide there alway as a thing dead to the Houſe. 
And therefore, as I ſuppoſe, the Law will ſuffer 
that Condition to be good, that is made to re- 
train that ſuch Merimain ſhould not be aliened ; 
and that yet it may prohibit the ſame Condition 
| _tG& 
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to be made upon a Feoffment made in Fee · ſimple 
to a Man and to his Heirs: For that is the moſt 
high, the moſt free, and the moſt pure Eſtate that is 
in the Law. But the Law ſuffereth ſuch a Con- 
dition to be made upon a Gift in tail, becauſe the 
Statute prohibiteth that no Alienation ſhould be 
made thereof. And then, as the Law ſuffereth 
ſuch a Condition upon a Gift in Mortmain, that 
is to ſay, that it ſhall not be aliened, to be good; 
fo it judgeth the Condition alfo according to the 
Words: That is to fay, if the Condition be ge- 
neral, that they ſhall not alien to no Man, as this. 
Caſe is, that it ſhall be taken generally according 
to the Words, and it ſhall not be taken that the 
Intent of the Giver was otherwiſe than he ex- 
preſſed in his Gift: Though 'percaſe if he were 
alive himſelf, and the Queſtion were aſked him, 
whether he would be contented tt ſhould be alien- 
ed for the ſaid two Cauſes or not, he would ſayx 
yea; but when he is dead no Man hath Authority 
to interpret his Gift otherwiſe than the Law ſuf- ' 
fereth, nor otherwiſe than the Words of the Gift 
be. And if the Condition be ſpecial, that is to 
By, that the Land ſhall not be aliened to ſuch a 
Man or fuch a Man, then the Condition ſhall be 
taken according to the Words, and then they may 
be aliened as for that Condition to any other but 
to them to whom it is expreſly prohibited that 
the Land ſhould not be aliened to. And if the 
Lands in that Cafe be aliened to one that is not 
excepted in the Condition, then he may alien the 
Land to him that is firſt excepted without break 
ing of the Con ition; for Conditions be taken 
ſtrictly in the Law, and without Equity. And: 
thus methinketh, that becauſe the ſaid Condition. 
ts general, and reſtraineth all Alienations, that it 
may not be aliened neither by the Law of the 
Realm,, 
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Realm, ne yet by Conſcience, no more for the 
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faid two Cauſes, then it may for any other Cauſe; 
And this Caſe muſt of Neceſſity be judged after 
the Rules and Grounds of the Law of the Realm, 
and after no cher Law, as me ſeemeth. 
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| 7 W the Patron preſent not within ſiæ 9 55 


who ſhall preſent. 


1** the ame nn Denuds Roſella, in the 
Title Beneficium, in principio, it is aſked, If 
the Patron preſent not within fix Months, who 


| ſhall preſent, and within what Time the Pre- 


ſentment muſt be made? And it is anſwered there, 
that if the Patron preſent not within ſix Months, 
that the Chapter ſhall have ſix Months to preſent ; 
and if the Chapter preſent not within ſix Months, 
that then the Biſhop ſhall have other fix Months ; 
and if he be negligent, then the Metropolitan ſhall 


have other ſix Months; and if he preſent not, 


then the Prefentment is devoulte to the Patriarch ; 


and if the Metropolitan have no Superior under the 


Pope, then the Preſentment is devoulte to the Pope. 
And fo, as it is faid there, the Archbiſhop mal 


ſupply the Negligence of the Biſhop, if he be not 


exempt ; and if he be exempt, the Preſentment 


immediately ſhall fall from the Biſhop to the 


Pope. And, as I ſuppoſe, theſe Diverſities 
hold not in the Laws of the Realm. | 
Doct. Then, I pray thee, ſhew me who ſhall 


preſent by the Laws of the Realm, if the Patron 
do not preſent within fix Months. | 
Stud. Then for Default of the Patron the Bi- 

ſhop ſhall preſent, unleſs the King be Patron; 
and if. the * preſent not within ſix Months. 
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CHAPTER XXXVI. - 
han the Metropolitan ſhall preſent, whether the 


Biſhop be exempt or not : and if the Metropo- 
litan preſent not within the Time limited by the 
Law, then there be divers Opinions who ſhall 
preſent, for ſome ſay the Pope ſhall preſent, as it 


1s faid before, and ſome fay the King ſhall preſent. 


Doct. What Reaſon make they that fay the 
King ſhould preſent in that Caſe ? 3 
Stud. This is their Reaſon; they ſay that the 
King is Patron paramount of all the Benefices 
within the Realm. And they ſay farther, that 
the King and his Progenitors, Kings of England, 
without Time of Mind, have had Authority to 
determine the Right of Patronages in this Realm 
in their own Courts, and are bound to ſee their 
Subjects have Right in that Behalf within the 
Realm, and that in that Caſe from him lieth no 
Appeal. And then they ſay, that if the Pope in 
this Caſe ſhould preſent, that then the King 
ſhould not only leefe his Patronage paramount, 
but alſo that he ſhould not ien be able to 
do Right to his Subjects. 

Dee. In what Ca were that? | 

Stud, It is in this Caſe: - The Law of the 
Realm is, That if a Benefice fall void, then the 


Patron ſhall preſent within fix Months ; and if 


he do not, that then the Ordinary ſhall preſent : 


But yet the Law is farther in this Caſe, that if 


the Patron preſent before the Ordinary put in 
wy Clerk, that then the Patron of Right ſhall 

njq his Preſentment ; and fo it is though the 
Time ſhould fall after to the Metropolitan, or to 
the Pope. And if the Preſentment ſhould fall 
to the Pope, then though the Advowſon abode 
ſtill void, ſo that the Patron might of Right pre- 
ſent, yet the Patron ſhould not know to whom 


he ſhould preſent, unleſs he ſhould go to the 


Pope, 
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Pope, and fo he ſhould fail of Right within the 


Realm. And if percaſe he went to the Pope, 
and preſented an able Clerk unto him, and yet 
his Clerk were refuſed, and another put in at the 


Collation of the Pope, or at the Preſentment of 
a Stranger; yet the Patron could have no Re- 


medy for the Wrong within the Realm, for the 
Incumbent might abide ftill out of the Realm. 
And therefore the Law will ſuffer no Title in 
this Caſe to fall to the Pope, And they fay, that 
for a like Reaſon it is, that the Law of the Realm 


will not allow an Excommengement that is cer- 


tified into the King's Court under the Pope's 
Bulls: For if the Party offered ſufficient Amends, 
and yet could not obtain his Letters of Abſolu- 
tion; the King ſhould not know to whom to 
write for the — of Abſolution, and the 22 
could not have Right; and that the Law will in 
no wiſe ſuffer. | 

Doc. The Patron in that Caſe may . 
to the Ordinary, as long as the Church is void; 
and if the Ordinary accept him not, the Patron 
may have his Remedy againft him within this 
Realm. Bur if the Ps of will put in an Incum- 
bent before the Patron preſent, it is Reaſon that 
he have the Preſentment, as me ſeemeth, before 
the King, 

Stud, When the Ordinary hath furceſſed his 
Time, he hath loſt his Power as to the Preſent- 
ment, ſpecially if the Collation be devolute to the 
Pope. And alſo when the Prefentment 'is in the 
Metropolitan, he ſhall put in the Clerk himſelf, 


and not the Ordinary. And fo there is no De- 
Kult in the Ordinary, though he preſent not the 
Clerk of the Patron, if his Time be paſt; and ſo 


there licth no Remedy — him for the mrs, 
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him within the — And if the Incumbent 


make Default upon the Diſtreſs, and appear not 
to ſhew his Title, then the Patron ſhall have a 


Writ to the Biſhop according to * Statute, and 


ſo is not without Re 


1 hich, the Inchmdent abide fill out Uf 
the — yet may a Quare Impedit lie againſt 


Stud. But in this Caſe he cannot be * 5 


ed, attached, nor diſtrained, within the Realm. 
Dock. He may be ſummoned by the Church, 
as the Tenant may in a Writ of Right of Ad- 


vowſon. 
§rud. There the Advowſon is in Demand, and 


| here the Preſentment is only in Debate; and fo 


he cannot-be ſummoned by the Church here, no 
more than if it were in a Writ of Annuity; and 
there the common Return is, quod Clericus off be- 

neficiatus, non habens Laicum feed" ubi poteft fum- 
moneri. And though he might be ſummoned in 
the Church, yet he might neither be attached nor 
diſtrained er and fo the Patron ſhould be 
without Remedy. 

Dacg. And if he were without Remedy, he 
ſhould yet be in as 
the King ſhould preſent : For if the Title ſhould 
be 'given to the King, the Patron had loſt his 


Preſentment clearly for the Time, though the 


Church abide ſtill void, For I have heard fay, 
that in ſuch Preſentments no Time after the 
Law of the Realm runneth unto the King. 

Stud, That is true, but there the Preſentment 


ſhould be taken from him 'by Right and by the 


Law, and here it ſhould be tn. from him a- 
gainſt the Law, and there as the Law could not 
help him; and that the Law will not ſuffer. 


Docr. Yet methinketh alway that the Title of 
the Lapſe in ſuch Cafe is given by the _— 
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- the Church, and not by the Temporal Law: 
And therefore it forceth but little what the Tem- 


poral Law will in it, as me ſeemeth. 
Stud, In ſuch Countries where the Pope hath 


Power to determine the Right of temporal Things, 


I think it is as thou ſayeſt; but in this Realm it 
is not ſo. And the Right-of Preſentment is a 
temporal thing, and a temporal Inheritance: And 
therefore I think it belongeth to the King's Law 
to determine, and alſo to make Laws who ſhall 
preſent after fix Months, as well as before, ſo 
that the Title of Examination of Ability or Non- 
ability be not thereby taken from the Ordinary. 
And in like wiſe it is of Avoidance of Benefices, 
that is to ſay, then it ſhall be judged by the King's 
Laws. when a Benefice ſhall be faid void, and 


when not, and not by the Law of the Church: 
As when a Parſon is made a Biſhop, or accepteth 
another Benefice without a Licence, or reſigneth, 


or is deprived ; in theſe Caſes the Common Law 
Faith, that the Benefice is void, and fo they 


ſhould be, though a Law were made by the 


Church to the contrary. And ſo if the Pope 

ſhould have any Title in this Caſe to preſent, it 

ſhould be by the Law of the Realm. And I 

have not ſeen ne heard that the Law of the 

Realm hath given any Title to the Pope to de- 

N any Temporal Thing that may be law- 
4 by by the King's Court. 


It ſeemeth by that Reaſon that thou haſt | 


made now, that thou preferreſt the King's Au- 
thority in "ur eg, before the Pope's; and 
that methinketh ſhould not ſtand with the Law 
of God, fith the Pope is the Vicar-general under 


God. 


Stud. That I have ſaid proveth not that for 


the higheſt *— in Preſentments he is 
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to have Au to examine he Ability 0 of the 


Parſon that is preſented, for if the Preſentee be 


able, it ſufficeth to the diſcharge of the Ordinary 
by whomſoever he be preſented, and that Autho- 


rity is not denied by the Law of the Realm to be- 


long alway to the Spiritual Juriſdiction. But my 
Meaning 1s, that as to the Right of Preſentments, 


and to determine who ought to preſent, and who 


not, and at what Time, and when the Church 
{hall be judged to be void, and when not, belong 
to the King and to his Laws: Or elſe it were a 
Thing in vain for him to hold Plea of Advowſons, 
or to determine the Right of Patronage in his 


own Courts, and not to have Authority to deter- 


mine the Right thereof, and thoſe Claims ſeem- 


eth not to be againſt the Law of God. And ſo 


me ſeemeth in this Caſe the Preſentment is given 
the King. 
Doct. And if the King ſhould have Right to 


preſent, then might the Church happen to con- 


tinue void for ever: For as we have ſaid before, 
no Time runneth to the King in ſuch Preſent- 
ment, 

Stud. If any ſuch Caſe happen, if the King 
preſent not, then may the Ordinary ſet in a De- 
puty to ſerve the Cure, as he may do when neg» 
ligence is in other Patrons that may preſent, and 
do not; and alfo it cannot be thought that the 
King, which hath the Rule and Governance over 
the People, not only of their Bodies, but alſo of 
their Souls, will hurt his Conſcience, and ſuffer 
a Benefice continually to ſtand without a Curate, 
no more than he doth in Advowſons that be of 


his own Preſentment. 
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EC . A P. XXXV II. 


. q Whether the Preſentment and Collation of all 
 Benefices and Dignities, voiding at Rome, 
belongeth only io the Pope. f 


Irre the ſame Sum called Summe ge in 5 
oy Benefictum primum, in the thirteenth Ar- 
tiele, it is faid, that Benefices, Dignities and 
Parfonages voiding in the Court of Rome may 
not be given but by the Pope; and likewiſe of 
the Pope's Servants, and of other that come and 
go from the Court, if they die in Places nigh to 
the Court within two Days journey, all theſe 
belong to the Pope: But if * Pope preſent not 
within a Month, then after the Month they to 
whom it belongeth to preſent, may preſent by 
themſelves only, or by their Vicar- general, if 
they be in far Parts. And theſe — hold 
not in the Laws of the Realm. 
 De#i, What is the Cauſe that they hold not in 
this Realm as well as in all other Realms? 
Stud, One Cauſe is this: The King in this 
Realm, according to the Ancient Right of his 
Crown, of all his Advowſons that be of his 
Patronage ought to preſent, and in like wiſe other 
| Patrons of Benefices of their Preſentment: And 
the Pleas of the Right of Preſentments of Bene- 
fices within this Realm belong to the King and 
his Crown, And theſe Titles cannot be taken 
from the King and his Subjects but by their Aſ- 
ſent; and the Law that is made therein to put 
away the Title bindeth not in this Realm, And 
over that, before the Statute of 25 Ed. 3. there 
Was a great Inconvenience and Miſchief by Rea- 
fon of Aver Proviſions and Reſervations 4. the 
ope 
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du to the old Right of the King and other Pa. 


trons. in this Realm, as well to the Archbiſhop- 
ricks, Biſhopricks, Deanries and Abbies, as to 
other Dignities and Benefices of the Church, And 
many Times Aliens thereby had Benefices with- 
in the Realm that underſtood not the Engiifh 
Tongue, ſo that they could not counſel ne comfort 
the People when need required; and by that Oc- 
| caſion great Riches was conveyed out of the Realm. 
Wherefore, to avoid ſuch Inconveniencies, it was 
_ ordained by the faid Statute, that all Patrons, 

as well Spiritual as Temporal, ſhould have the 
Preſentments freely: And in Caſe the Collation 
or Proviſion. were made by the Pope in diſtur- 
bance of any Spiritual Perſon, that then for that 


Time the King ſhould have the Preſentment; and 


if it were in Diſturbance of any Lay Patron, that 


then if the Patron preſented not within the Half. 


yo r after ſuch Voidance, nor the Biſhop of the 
lace within a Month after the Half-year, that 
then the King ſhould have alſo the Preſentment, 
and that the King ſhould have the Profits of the 
Benefices fo Ss Fo by Proviſion, except Abbies 
and Priories, and other Houſes that have College 


and Covent, and there the College and Covent 


to have the Profits. And Wan the Statute is 
general, and excepteth no ſuch Benefices as ſhall 
void in the Court of Rame, or in ſuch other 
Place as before appeareth, therefore they be taken 


to be within the Proviſion of the ſaid Statute, 


as well as the Benefices that void within the 
Realm: And all Proviſors and Executors of the 
ſaid Collations and Proviſions, and all their At- 
tornies, Notaries and Maintainers, ſhall be out 
d the Protection of che King, and ſhall me . 
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like Punihment as they 1 have ry execu- 


ting of Benefices voiding within the Realm, 


Doc. But I cannot how the ſaid Statute 


may ſtand with Conſcience, that ſo far reſtrained 


the Pope of his Liberty, which, as me ſeemeth, 
by ought in this Cafe of Right to have. 

Stud. Becauſe (as I ſuppoſe) that Patrons ought 
of Right to have their Preſentments under ſuch 


manner as they claim them in this Realm, as I 


have ſaid before, and as in the twenty-ſixth 
Chapter of this Book reth more at large. 
And alſo foraſmuch as it appeareth evidently, 
that great Inconvenience followed upon the ſaid 
Proviſions, and that the ſaid Statute was made to 
avoid the fame, which fith that Time hath been 
ſuffered by the Pope, and hath been alway uſed in 
this Realm without Reſiſtance, it ſeemeth that 


the ſaid Statute ſhould therefore land with good 


Conſcience. 


C H 1 P. xXXXVII. 


Ti If a Houſe by Chance fall upon a Horſe that 
is borrowed, who ſhall bear the Loſs? 


I* the ſaid Go, called Summa Roſella, the ſaid 
Title Caſus ſertuitus, in the Beginning, is put 
this Caſe: If a Man lehd another a Horſe, which 
is called there a 5 epoſitum, and a Houſe by chance 
falleth upon the Horſe, whether in that Caſe he 
ſhall anſwer for the Horſe? And it is anſwered 
there, that if the- Houſe were like to fall, that 
then it cannot be taken as a Chance, but as the 
Default of him that had the Horſe delivered to him : 
But if the Houſe were ftrong, and of likelifſbod 


1 and by common Preſumption in no Danger of 


* falling, but (Gat it fell bY ſudden Tempeſt, or 
I ſuch 


CHAPTER XXXVII. 24r 
ſuch other Caſualty, that then it ſhall be taken as 
a Chance, and he that had the keeping of the 
Horſe ſhall be diſcharged, And though this 
Diverſity agreeth with the Laws of the Realm, 
yet for the more plainer Declaration thereof, 
and for the more like Caſes and Chances that 
may happen to goods, that a Man, hath in his 
keeping that be not his own, I ſhall add a little 
more thereto that ſhall be ſomew! at neceſſary, as 
methinketh, to the ordering of Conſcience. Firſt 
a Man may have of another by way of Loan or 
Borrowing Money, Corn, Wine, and ſuch other 
Things, where the fame Thing cannot be delivered 
if it be occupied, but another Thing of like Na- 

ture and like Value muſt be delivered for it; ane 

ſuch Things he that they be lent to, may by force of 
the Loan uſe as his own, and therefore if they 
periſh, it is at his Jeopardy; and this is moſt pro- 
perly called a Loan. Alſo a Man may lend to a- 
nother a Horſe, an Ox, a Cart, or ſuch other 

Things as may be delivered again, and they by | 
Force of that Lean may be uſed and occupied „ 

reaſonably in ſuch Manner as they were borrowed 
for, or as it was agreed at the Time of the Loan 
that they ſhould be occupied: And if ſuch Things 
be occupied otherwiſe than according to the Intent 
of the Loan, and in that Occupation they periſh, 
in what wiſe ſoever they periſh, ſo it be not in 

Default of the Owner, he that borrowed. them 
{hall be charged therewith in Law and Conſci- 
ence: And if he that borrowed them occupy them 
in ſuch Manner as they were lent for, and in that 


= © Occupation they periſh in Default of him that 
= 3 they were lent to, then he ſuall anſwer for them; 


and they periſh not through his Default, then 
he that owneth them ſhall bear the Loſs. Alſo if 
a Man have Goods to keep to a certain Day, ſor 
| L * * 
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Hand charged or not Charged, 


dw to nks keeping, 6 42 
after as Default or 


No. Default ſhall be in him, as before appeareth: 


And ſo it is if he have nothing for the keeping. 
But if he have for the keeping, and make a Pro- 
miſe at the Time of the 


very, to re- deliver 
m fafe at his Peril, thay hs en, 


with all Chances that may fall. But if he make 
" that Promiſe, and have nothing for keeping, I 


think he'is bound to no ſuch Caſualties, but that 
be wilful and his own Default, for that is a nude 
or a naked Promiſe, whereupon, as I ſuppoſe, 


no Action lieth, Alſo if a Man find Goods of 
another, if they be after hurt or loſt by wilful 


Negligence, be ſhall be charged to the Owner : 
Bur if they be loſt by other Caſualty, as if they be 
laid in a Houſe that by Chance is burned, or if he 
deliver them to me to keep, that runneth a- 
with them, I think he be diſcharged, And 


' theſe Diverſities hold moſt commonly upon Pledges, 


or where a Man hireth Goods of his Neighbour to 


à certain Day for certain Money. And many 
"other Diverſities be in the Law of the Realm, 


what ſhall be to the Jeopardy of the one, and what 


of the other, which I will not ſpeak of at this 
Time. And by this it may appear, that it is 
commonly holden in the Laws of England, if a 
Common Carrier go by the Ways that be danger- 


'ous for robbing, or drive by Night, or in other 
inconvenient Time, and be robbed; or if he over- 


charge a Horſe whereby he falleth into the Water, 


or otherwiſe, fo that the Stuff is hurt or impaired; 
that he ſhall Rand charged for his Miſdemeanor: 
Andif he would percaſe refuſe to carry it, unleſs 


Promiſe were made unto him that he ſhal! Hot be 


charged for no Miſdemeanor that ſhould be in him, 
che Promite were void, AY it were againſt Reaſon 


and 
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by ſecondary Concluſions derived upon the 
Reaſon, without any Statute made in that Behalf. 
And peradventure Laws and the . Concluſions 
therein be the more plain, and the more open. For 
if any Statute were made therein, I think verily 
more Doubts and Queſtions would ariſe upon the 
Statute, than doth now when they be only argued 


and judged after the Common Law. 


r 35 

Ja Prieft have won much Goods by ſaying 
of Mafs, whether be may give thoſe Goods, 
- or make a Will of them. | | 
| bo the ſaid Sum, called Summa Roſella, in the 


Title Clericus gquartus, the third Article, is 
alked this Queſtion: If a Prieſt have won much 


Goods by ſaying of Maſs, whether he may give 


thoſe Goods, or make a Will of tbem? Whereto 
it is anſwered there, that he may give them, or 
make a Will of them, ſpecially when a Man be- 
queaths Money for to have Maſſes faid for him. 


And the like Law is of ſuch Things as a Clerk 


winneth by the Reaſon of an Office: For it is ſaid 
there, that ſuch Things come to him by Reaſon of 
his own Perſon, Which Sayings I think accord 
with the Law of the Realm. But foraſmuch as 
the ſaid Afticle, and in divers other Places of 
the ſaid Chapter, and in divers other Chapters of 


the ſaid Sum, is put great Diverſity between ſuch 


Goods as a Clerk hath by Reafon of his Church, 
and ſuch Goods as he hath by Reaſon of his Perſon; 


and that he muſt difpoſe ſuch Goods as he hath by 


Reaſon of his Church in ſuch Manner as is ap- 


pointed by the Law of the Church, fo that he may 


11 not 
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and againſt good Manners, and fo it is in all other 
Caſes like. And all theſe Diverſities be granted 
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not diſpoſe them fo liberally as he may the Goods 


that come by Reaſon of his own Perſon: 'There- 
fore I ſhall a little touch what Spiritual Men ma 
do with their Goods after the. Law of the Realm, 
Hir, a Biſhop, of ſuch Goods as he hath with 
the Dean and, Chapter, he may neither make 
Gift nor Bequeſt; but of ſuch Goods as he hath of 
his own by Reaſon of his Church, or of the Gift 
of his Anceſtors, or of any other, or of his Patri- 
mony, he may both make Gifts and Bequeſts law- 
fully. And an Abbot of the Goods of his Church 
may make a Gift, and that Gift is good as to the 
Law: But what it is in Conſcience, that is after 


the Cauſe and Intent and Quality of the Gift. For 


if it be ſo much that it notably hurteth the Houfe 
or the Covent, or if he give away the Books or the 
Chalices, or ſuch other "Things as belong to the 
Service of God, he offendeth in Conſcience; and 
yet he is not puniſhable in the Law, ne yet by Sulpœ- 


na, after ſome Men, ne in none other wiſe but by 


the Law of the Church, as a Waſter of the Goods 


of his Monaſtery. But nevertheleſs I will not 


fully hold that Opinion, as to that that belongeth 
neceſſarily to the Service of God, whether any 
Remedie lie againſt him or not, but remit it to the 
Judgment of other. And of a Dean and Chap- 
ter, and a Maſter and Brethren, of Goods that 
they have to themſelves, and alſo of Goods that 


they have with the Chapter and Brethren the 


ſame Diverſity holdeth, as appeareth before of a 
Biſhop and the Dean and Chapter; except that in 


the Caſe ofa Maſter and Brethren the Goods ſhall 
be ordered as ſhall be aſſigned by the Foundation. 
And moreover, of a Parſon of a Church, Vicar, 

or Chauntry-Prieſt, or ſuch other, all ſuch Goods 
as they have, as well ſuch as they have by Reaſon 


of the Parſonage, Vicarage, or Chauntry, as that 


| they 
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they have by Reaſon of their own Perſon, they 
may lawfully give and bequeath where they will 
after the Common Law; And if they diſpoſe Part 
among the Pariſhioners, and Part to the building 
of Churches, or give Part to the Ordinary, or to 


r Men, or in ſuch other Manner, as it is ap- 


pointed by the Law of the Church, they offend 
not therein, unleſs they think themſelves boun- . 
den thereto by Duty, and by Authority of the 


Law of the Church, not regarding the King's 


Laws; for if they do ſo, it feemeth they reſiſt the 
Ordinance of God, which hath given Power to 
Princes to make Laws. But there, as the Pope 
hath Sovereignty in Temporal Things as he hath 
in Spiritual Things, there ſome ſay that the Goods 
of Prieſts muſt in Conſcience be diſpoſed as is con- 
tained in the ſaid Sum. But that holdeth not in 
this Realm: For the Goods of Spiritual Men be 
Temporal in what Manner ſoever they come to 


them, and muſt be ordered after the Temporal. 


Law, as the Goods of the Temporal Men muſt be. 
Howbeit, if there were a Statute made in this Caſe 
of like Effect in many Points as the Law of the 
Church is, I think it were a right good and a 
profitable Statute. * 


1 SKF. XI. 
¶ Who ſpall ſucceed a Clerk that dieth Inteſtate? 


N the ſaid Sum; called Nyſella, in the Chapter 


Clericus quartus, the ſeventh Article, is aſked 
this Queſtion, Who ſhall ſucceed to a Clerk that 
dieth inteſtate? And it is anſwered, That in Goods 


gotten by Reaſon of the Church the Church ſhall 


ſucceed; but in other Goods his Kinſmen ſhall 


ſucceed after the Order of the Law, and if there 
be no Kinſman, then the Church ſhall ſucceed... 
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ROM is aid 1 That Goods W by a 
Canon Secular by Reaſon of his Church or Pre- 
bend ſhall not go to his Succeſſor in the Prebend, 
but to the Chapter. But where one that is bene- 
iced is not of the Congregation, but he hath a 
Benefice clearly ſeparate, as if he be a Parſon of a 
Pariſh- Church, or is a Preſident, or an Archdea- 
con not beneficed by the Chapter, then the Goods 
Feu Reaſon of his Benefice ſhall go to his 
3 and not to the Chapter. And none of 
nes hold Place in the Laws of England, 

3 hat is then the Law, if a Parſon of a 
Church or a Vicar in the Country die Inteſtate, 
or if a Canon Secular be alſo a Parſon, and have 
Goods by Reaſon thereof, and alſo by a Prebend 
that he bath in a Cathedral Church, and he die In- 
ene, who ſhall have his Goods? 
Stud. At the Common Law the Ordinary in 
all theſe Caſes may adminiſter the Goods, and after 


he muſt commit Adminiſtration to the next faith- 


ful Friends of him that is dead Inteſtate that will 
deſire it, as he is bound to do where Lay-men 
that have Goods die Inteſtate. 5 
deſire to have Adminiſtration, then the Ordinary 
may adminiſter, and ſee the Debts payed; and he 


muſt beware that he pay the Debts in ſuch Or- 


der as is inted in the Common Law: For if 
| he pay Debts upon ſimple Contracts before an Ob- 
- ligation, he ſhall be — —1＋ to pay the Debt 

upon the Obligation of his own Goods, if there 
be not Goods ſufficient of him that died inteſtate, 
And though it be ſuffered in ſuch Caſe that the 


Ordinary may pay pound and pound-like, that is, 
to apportion the Goods among the Debtors after 


his Diſcretion, yet by the gw of cos Chmmen 
Law he might * him that can firſt 


Pn. againſt him. And further- 


ee 
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it appeareth, that if a Biſhop that hath Goods of 


his Patrimony, or a Maſter of a College, or a 


Dean, of Goods that they have of their own only 
to themſelves, die Inteſtate, that the Ordinary 
ſhall commit adminiſtration thereof, as before ap- 
peareth; and if they make Executors, then the 
Executors ſhall have the Miniſtration thereof. 
But the Heirs nor the Kinſmen, by that Reaſon 
only that they be Heirs or of Kin to him that is 
deceaſed, ſhall have no meddling with his Goods, 
except it be by Cuſtom of ſome Countries, where 
the Heirs ſhall have their Lons, or where the 
Children (the Debts and Legacies paid) ſhall have 
a reaſonable Part of the after th& Cuſtona 
| Kr. ALL 
q If a Man be eutlawed: of Felony, or be at- 
| tainted for Murthey or Felony, or that is an 
Aſciſmus, may be flain by every Stranger. 


Dacr. pre eth in the ſaid Sum, called Sum- 
. = Wa 


Angelica, in the twenty-firſt Chapter 
in the Title of A/ci/mus, the ſecond Paragraph, 


that he is an Aſci/mus that will lay Men for Money 


at the Inſtance of every Man that will move him 
to it; and ſuch a Man may lawfully be flain not 
only by the Judge, but by every private Perſon, 
But it is ſaid there in the fourth Paragraph, that 
he muſt firſt be judged by the Law as an Aſciſmus, 
ere he may be lain, or his Goods ſeiſed. And 
it is ſaid farther there in the ſecond Paragraph, 
that alſo in Conſcience ſuch an Aſciſmus may be 
ſlain, if it be done through a Zeal of Juſtice, and 
=_ not, Isnot the 1 of the Realm likewiſe * 
len outlawed, abjured, or j for Felony! 
BY * L 4 _ Stud. 


more, by that is ſaid before in the laſt Chapter 
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Stud. In the Law of the Realm, there is no 
ſuch Law, that a Man ſhall be judged as an Aſ- 
ciſmus ; ne if a man be in full Purpoſe, for a certain 
Sum of Money that he hath received, toflay a Man, 

it is no Felony ne Murther in the Law till he 
ath done the Act: For Intent of Felony nor Mur- 
ther is not puniſhable by the Common Law of the 
Realm, though it be deadly Sin before God; but 


in Treaſon, or in ſome other particular Caſes, b 


Statute that Intent may be puniſhed, And though 


2 Man in ſuch Caſe kill a Man for Money, yet 


he ſhall not be attainted that he is an A/c:/mus ; 
for, as it is ſaid before, there is no ſuch Term of 
Aſeiſms in the Law of the Realm: But he ſhall 

in ſuch Caſe be arraigned upon the Murther, and 
if he confeſs it, or plead that he is not guilty, and 


zs found guilty by twelve Men, he ſhall have 


Judgment of Life, and of Member, and ſhall for- 
feit his Lands and Goods. And like Law is of 
an Appeal brought of the Murther; if he ſtand 
dumb and will not anſwer to the Murther, be 
ſhall be attainted of the Murther, and ſhall forfeit 
Life, Lands and Goods, But if he be arraigned 
of the Murther upon an Indictment at the King's 
Suit, and thereupon ſtandeth dumb, and will not 
anſwer; there he ſhall not be attained of the 
Murther, but he ſhall have Paine fort and dure, 


that is to ſay, he ſhall be preſſed to Death, and 


he ſhall there forfeit his Goods and not his Lands. 
But in none of theſe Caſes, that is to ſay, though 
a Man be outlawed for Murther or Felony, or 
be abjured, or that he be otherwiſe attainted; yet 
it is — lawful for any Man to murther him, or 


May him, ne to put him in Execution, but b 


Authority of the King's Laws. Inſomuch that if 
a Man be adjudged to have Paine fort and dure, 


ard the Officer beheadeth him, or on the _ 
wiſe 
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ſhould behead him, he offendeth the Law. And 
if an Officer which hath Authority to put a Man 


to Death may not put him to Death but accord- - 


ing to the Judgment, then methinketh it ſhould 
follow that, more ſtronger, a Stranger may not 
put ſuch a Man to Death of his own Authority 
without Commandment of the Law. But if the 
Judgment be that he ſhall be hanged in Chains, 


and the Officer hangeth him in other things, and 
not in Chains, I ſuppoſe he is not guilty. of his 


Death. But ſome ſay he ſhall there make a Fine 
to the King, becauſe he hath not followed the 


- Words of the Judgment. 


Alfo if a Man that is no Officer would arreſt 
a Man that is outlawed, abjured, or attainted of 
Murther or Felony, as is aforeſaid, and he dif- 


obeyeth the Arreſt, and by Reaſon of the Diſo- 
| bedience he is lain; I ſuppoſe the other ſhall not 


be impeached for his Death; for it is lawful unto 
every Man to take ſuch Ferkons, and to bring them 
forth that they may be ordered according, to the 


Law, But if a Capias be directed unto the She- 


riff to take a Man in an Action of Debt or Treſ- 


paſs, there no Man may take the Man, but he have 
Authority from the Sheriff: And if any Man at- 


my of his own Authority to take him, and he 
reſiſteth, and in the reſiſting is ſlain, he that would 
have taken him is guilty of his Death, 


6 HCA TY. XIE 


q Whether a Man ſhall be bounden by the Af 


or Offence of his Servant or Officer. 


IN the aid Sum, called Summa Angelica, i in the 


Title Dominus, fourth Paragraph, is aſked this 
* Whether a Man ſhall be charged oy 
. is 
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wiſe putteth him to Paine fort and dure, where he ' 
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kis Houſhold? And it is faid there, that he ſhall 
when the Houſhold offendeth- in an Office or Mi- 
niſtry that the Maſter is the chief Officer of, and 


he hath the Work and the Profit of the Houſold: 
For it ſhall be his Default that he would chuſe 
Perſons, But it is ſaid there, that it is to be un- 


derſtood civilly, and not criminally, whereby, as 
it is ſaid ny he that is a Governour oc 
for the Offence of his Officers; and that the ſame 
is to be holden of a Captain, that he ſhall be bound 
for the Offence of his Squires, and an Hoſt for his 


Gueſt, and ſuch other. Nevertheleſs it is ſaid 


there, that certain Doctors, there rehearſed, ſaid 


thereto, that if the Office be an open or publick 


Office, as an Office of Power, or other like, it 
fufficeth to bring forth him that offended: But it 


is otherwiſe if it be not a publick Office, but an 
Hoſt or a Taverner, or other like. But if the 


Houſhold offend: not in the Office, the Lord is not 
bound as to the Law, but in Conſcience he is 
bound if he were in Default by not correcting 
them; for he is bound to correct them both 
by Word and Example, and if he find any in- 
corrigible, he is bound to put him away, except 
that he hath Preſumptions, that if he do fo, he 
wilt be the worſe, and then he may do that he 
thinketh beſt, and he is excuſed, and elſe not: 
For to ſuch Perſons it is faid, Error gui non reſiſti- 
tur, approbatur, that is to fay, an Error that 1s 
not reſiſted is approved. And though divers of 


the Sayings before rehearſed agree with the Law 


of the Realm, yet all do not ſo; and alſo they 


that do are to be obſerved by Authority of the 
Law of the Realm, and not by the Authority al- 


ledged in the faid Paragraph. And therefore I in- 
tend to-treat fomewhat where the Maſter ſhall 1 | 


his Servant or or by them 

chr by i Sr in any . Depuy, oe by not: 
And then I intend to Sic ſome other things, 
where the Maſter after the Laws of the Realm 
ſhall be charged by the Act of his Servant in _—_ 
_ Cafes not concerning Offices, and where not, + 
Firft, If a Man be committed to ward pvc 
Arearages of Accompt, and the Keeper of the 
Prifon ſuffereth him to go at large, then an Ac- 


tion of Debt ſhall lie againſt him, And if he be 


not ſufficient, then it lieth againſt him that com- 
mitted the keeping of the Priſon unto him; and 
that is by Reaſon of the Statute of Y:/minfter 2. 
cap. 11. Alſo if Bailiffs of Franchiſes that have 
Return ef Writs make a falſe Return, the P 
ſhall have Averment againſt it, as well of too litt 
Iſſues as of other things, as well as he ſhall have 
againſt the Sheriff; but all the Puniſhment ſhall 
be only upon the Bailiff, and not upon the Lord 
of the Franchiſe: And that doth appear by the 
Statute made in the firſt Year of Ew. the 3. the 
1. Chapter. But if an Under-Sheriff make a Re- 
turn whereupon the Sheriff thall be amerced, there 
the High-Sheriff ſhall be amerced, for the Re- 
turn is made expreſty in his Name. But if it be a 
falſe Return whereupon an Action of Diſceit lieth, 
in that Caſe it may be brought againſt the Un- 
der-ſheriff, And fee thereof the Statute that is 
called Statutum de male returnantibus Brevia, 

Alſo if the King's Butler make Deputies, he 
ſhall anfwer for his Deputies as for himſelf; as ap- 
peareth in the Statute made in the twenty-firſt 
Lear of King Ediu. the 3. De Proditionibus, the 
twenty-firſt Chapter. 

Alſo in the Statute that is called Statutam gene- 
carii, it is enacted, among other L_ That no 
Officer of the Exchequer ſhall put any Clerk under 
| n 1 ſuch. as he Will — for. And foraf- 


much 
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3 2 Statute is ends it ae that hs 
MW ſhall anſwer as well for an Untruth i in 4 ſuch 
3 Clerk as for an Overſight. | 
Alſo in the fourteenth Your of King Edw. the 
3- c. 9. it is enacted, That all Gaols ſhall be ad- 
ined again to the Shires, and that the Sheriff ſhall 
15 ve the keeping of them, and that the Sheriff 
LY ſhall make ſuch ' Under-gardeins for the _ 
i they will anſwer. And nevertheleſs I ſuppo 
tt:at if there be an Eſcape by Default of the — 
; that the King may charge the Gaoler, if he will, 
But it is no doubt but he may charge the 
Sheriff, by Reaſon of this Statute, if he will, 
But if it be a wilful Eſcape in the Gaoler, which 
$ is Felony in him, the Sheriff ſhall not be bound 
d anſwer to the Felony, ne none other but the 
7 _ Gaoler himſelf, and they that aſſented to him. 
Alſo if a Man have a Sheriffwick, Conſtable- 
ip, or Bailywick in Fee, whereby he hath the 
keeping of Priſoners, if he let any to Replevin 
that be not repleviſhable, and thereof be attaint, 
he ſhall leeſe the Office, &c. And if it be an Un- 
'der-Sheriff, Conſtable or Bailiff, that hath the 
keeping of the Priſon, that doth it without Know- 
1 ledge of the Lord, be ſhall have Impriſonment by 
=. $4 three Years, and after ſhall be ranſomed at ths 
WE 34 King's Will; as appeareth in the Statute of Maſi- 
"  eninſter 1, the fifteenth Chapter. And ſo it ap- 
Ws 7:1 reth, that in this Caſe, he that is Lord of the 


; NT iſe not bound to answer for the Offence of 
| 1994 them that have the Rule of the Priſon under him, 
1 but that they ſhall have the Puniſhment them- 

1 ſelves for their Miſdemeanor. Alſo there is a 


5 ,, Statute made in the twenty-ſeventh Year of King 
1 8? -. atv. 3. the ninteenth Chapter, that is called the 
1 T Statute of the Staple, whereby it is ordained, That 
i 2 no Merchant, ne none other Man, ſhall not leeſe 
{1 -- -- agus Goods for the Treſpals or Forfeit of their 
4 "ox Servants; 
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Maſter, or that he offend in the Office that his 


Maſter hath put him in, or elſe that the Maſter 
{hall be bound to anſwer for the Deed of his Ser- 
vant by the Law-merchant, as in ſome Places it is 


Alſo it is enacted in the fourteenth Year of 
King Edio. the 3d the 8th Chapter, that Wapen- 
takes and Hundreds that be ſevered from the Coun- 


ties Mall be adjoined again unto them, and that if 
the Sheriff hold them in his own Hands, that he 
ſhall put in them ſuch Bailiffs that have Lands 
ſufficient, and thoſe for which he will anſwer; 
and that if he let them to Ferm, that they be let 


to the ancient Ferm: But after it is — ö 


the Statute of the twenty- third Year of King 
the 6th, the tenth Chapter, that no Sheriff ſhall 
let his Bailiwicks nor Wapentakes to Ferm. And 
when they be once in the Sheriff's own Hands, 
and the Sheriff put in Bailiff, way be but as Un- 
der-Bailiffs to the King, and the Sh 

Bailiff, and they in manner the Sheriff's Servants, 
and put in only by him; and therefore by the 


faid Statute of King Edto. the 3d he ſhall anfwer 


for them, if they offend in their Office. But if 
the Sheriff let them to Ferm, then though the 


Sheriff offend the Statute in that doing, yet whe- 
ther he ſhall be charged for their Miſdemeanor in 
the Office or not, is a great Doubt to ſome 


Men; for they fay that this Statute is only to be 
underſtood where the Bailiwicks be in the Sheriffs 
Hands, but here they be not fo, ne the Bailiff's 
be not his Servants, but his Fermors: And 
therefore they fay, That if the Sheriff ſhall be 
charged for them, it is by the Common Law, 
and not by the Statute aforeſaid. Alſo in the 
ſecond Year of King Henry the ſixth the fourteenth 
Chapter it is enacted, That Officers by Patent in 


every 
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Alſo the Hoſpitallers and Templars 
they ſhall hold no Plea that belongs to the King's 


: Courts, upon Pain to yield Damages to the Party 


Nach of Ede, che z. or again 


5 eng, 


every Court eee unt b Moat 
Office have Power to make Clerks in the faid 
Courts, ſhall be charged and * make ſuch 
Clerks under them for whom they will anſwer, 


be prohibit 


grieved, and to make Ranſom to the King: That 
the Superiors ſhall anſwer for their Obediencers, 


as 
_ the Serjeant of the Catery ſhall fſatisfie all the 
Debts, Damages, and Executions that ſhall be 


fourth of Henry the 6. in Caſe the Puiyeior 


or Achator be not ſufficient, &c. And the Party 
- Plaintiff ſhall have a Scire facies againſt the faid 


Serjeant in this Caſe to have Execution, as appear- 
eth in the twenty-fourth Year of King Henry the 
6. the 1. Chapter. 5 

Alo if 2 Man be fent to Priſon upon a Statute- 
merchant by the Mayor. before whom the Recog- 


nifance was taken, and the Gadlor will not re- 


ceive him, he ſhall anſwer for the Debt, if he 
have wherewith; and if not, then he ſhall anſwer 
that committed the Gaol to him, as appeareth in 
the Statute called the Statute-merchant. 

And if outragious Toll be taken in the "IE 
merchant, if it be the King's Town let to 
Farm, the King ſhall take the Franchiſe of the 
Market into his Hands: And if it be done by the 
Lord of the Town the King ſhall do in like wiſe: 
And if it be done by the Bailiff, unknowing to 
the Lord, he ſhall yield again as much as he hath 


taken, and ſhall have Impriſonment of forty Days. 
And fo it appeareth that the Lord in this Cafe 


Snot anfwer for his Bail, Hag. 1. cap. 39: 
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| And in all the Cakes before rehearſed, eee 
Superior is charged by the Default of him that 
is under him, he in whoſe Default his Superior 
is ſo charged, is bound in Conſcience to reſtore 
him that is ſo charged through his Default; 
Except the Caſe before rehearſed of the Hoſpital- 
lers, for 


ompence ſhall be made by the Obediencer in 
that Caſe, is at the Will of the Superior. And 
now I intend to ſhew thee ſome particular Caſes, 
where the Maſter after the Laws of the Realm 
ſhall be charged by the Act of his Servant, Bailiff, 

or Deputy, and where not; and fo for to make 
an End of this Chapter. 

Firſt, For Treſpaſs of Battery, or wrongful 
Entry into Lands or Tenements, ne yet for Fe- 
lony or Murther, the Maſter ſhall not be charged 
for his Servant, unleſs he did it by his Com- 


mandment. 


Alo if a Servant borrow Money in his Maſter's 
Name, the Maſter ſhall not be charged with it 
unleſs it come to his Uſe, and that by his Aſſent. 
And the ſame Law is, if a Servant make a Con- 


tract in his Maſter's Name, the Contract ſhall 


not bind his Maſter, unleſs it were by his Maſter's 
Commandment, or that it came to the Maſter's 
Uſe by his Aſſent. But if a Man ſends his Ser- 
vant to a Fair or Market to buy for him certain 


things, though he command him not to buy them 


of no Man in certain, and the Servant doth accor- 
ding, the Maſter ſhall be charged: But if the Ser- 
vant in that Caſe buy them in his own Name, not 
ſpeaking of his Maſter, the Maſter ſhall not be 
charged, unleſs the things bought come to his Uſe. 
Alſo if a Man ſend his Servant to the Market 
with a "_ which he knoweth to be defective, 


to 


all that the Obediencer hath is the Su- 
232 s if he will take it. And therefore what 
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and he ſelleth it to 


to be ſold to a certain Man, 


| him, there an Action lieth againſt the Maſter: 


But if the Maſter biddeth him not fell it to any 


Perſon in certain, but 
and he ſelleth it according, there lieth no Action 
of Diſceit againſt the Maſter, 

Alfo if the Servant keep the Maſter's Fire ne- 
gligently, whereby his Maſter's Houſe is burnt, 


and his Neighbour's alſo, there an Action lieth 


againſt the Maſter.” But if the Servant bear Fire 


negligently in the Street, and thereby the Houſe 
of another is burned, there lieth no Action againſt 
| the Maſter, /  - 

Alſo if a Man Ae wh one that is 
no common Hoftler, and one that is Servant to 

him that he lodgeth with robbeth his Chamber, 


his Maſter ſhall not be charged for the Robbing : 
But if he had been a common Hoſtler he ſhould 
have been charged. 

Alſo if a Man be Gardein of a \ Prifon wherein 


is a Man that is condemned in a certain Sum of 


Money, and another that is in Priſon for Felony, 
and a Servant of the Gardein that hath the Rule 


of the Priſon under him, wilfully letteth them 


both eſcape; in this Caſe the Gardein ſhall an- 
ſwer for the Debt, and ſhall pay a Fine for the 
Eſcape of the other, as for a negligent Eſcape, 


- and the Servant only ſhall be put to anſwer to 


the Felony for the wilful Eſcape, 


Alſo if a Man make another his 8 Re- 
ceiver, and that Receiver receiveth Money of a2 


Creditor of his Maſter, and maketh him Acquit- 
tance, and after payeth not his Maſter ; yet that 
Payment diſchargeth the Creditor: But if the 
Creditor had taken an Acquittance of him with- 
out paying him his Money, that Acquittance 


him 


ly to whom he can, 


eee eee INN. n 


ee eee wo; . l es. 


rity to make Acquittances, and then the Autho- 


rity muſt be ſhewed. And if the Creditor in 
ſuch Caſe, b 0 Agreement between the Receiver 
d 


and him, delivered to the Receiver an Horſe or 


another thing in Recompence of the Debt, that 


Delivery diſchargeth not the Creditor, unleſs it 
be delivered over unto the Maſter, and he agree 
to it. For the Receiver hath no ſuch Power to 


make no ſuch Commutation, but his Maſter give 


him ſpecial Commandment thereto, 
Alſo if a Servant ſhew a Creditor of his Maſter, 


that his Maſter ſent him for his Money, and he 


payeth it unto him; that Payment diſchargeth 


bim not, if the Maſter did not ſend him for it 
indeed, except that it came after unto the Uſe of 


the Maſter by his Aſſent. 


Alſo if a Man make a Bailiff of a Manor, and 
after the Lord of whom the Manor is holden 
grant the Seigniory to another, and the Bailiff 


after payeth the Rent to the Grantee ; that Pay- 


ment of the Rent countervaileth no Attornment 
though it were by Fine, ne ſhall not bind his 
\. Maſter, till he attorn himſelf: But if the Lord 
of whom the Land is holden diſſeiſed one of the 


Seigniory, and the Bailiff payeth the Rent to the 
Heir of the Lord, that is a good Seiſin to the 


Heir, though the Bailiff had no commandment 


of his Maſter to pay it : For it belopgeth to his 
Office to pay Rent-ſervice, but not Rent-charge, 


as ſome Men ſay. 


Alſo an Encroachment by the Bailiff ſhall not 


bind the Maſter in Avowry, if he had no Com- 


mandment of the Maſter to pay it. Alſo if there 
be Lord, Meſne and Tenant, and the Tenant 
holdeth of the Meſne as of his Manor of D. the 
Meine maketh a Bailiff, and after the Tenant 

.__ - make 


him Receiver 6g Writing, and gave BY Fre 4 
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253 DIALOGUE IL, 
| maketh a Feoffment, the Feoffee tendreth No- 
| ore to the Bailiff and he accepteth his Rent with 


this Notice ſhall not bind the Lord, = 7 
ne compel him. to. alter his  Avowry : For the = 2 
Office of a Bailiff ſtretcheth not thereto, but he | 3 


muſt have therein a ſpecial Commandment of his 
| Maſter. Alſo if a Servant ride upon his Maſter's 
Horſe to do an Errand for his Maſter, into a 
Town that hath Authority to make Attachments 
of Goods upon Plaints of Debt, &c. and there, 
upon a Plaint of Debt made againſt the Servant, 
the Maſter's Horſe is attached by the Officers, 
thinking that the Horſe were his own, and, be- 
cauſe the Servant appeareth nat, the Officers ſeiſe 
the Horſe as forfeit; in this Caſe the Lord ſhall 
have an Action of Treſpaſs againſt the Officers, 
and this Attachment for the Debt of his Servant 
hall not bind him, Cc. But that an Hoſt or 
Fe of © Tavern ſhall be charged for their 
Gueſts, unleſs. it be done by their Aﬀent and 
Commandment, I do not remember that I have 
read it in the Laws of England. . 


C HAP. XLIII. 


I naler a Villain or @ Bondman. may give 
' away his Goods, 


Doc. | appeareth in the ſaid Sum, called Sum- 
ma Angelica, in the Title Donatio prima, 

the ninth Paragraph, that a Bondman, or a Re- 
gious Man, a Monk; ne fuch other that hath 


nothing in proper, may not give, but it be by 
of their Superior: But that ſaying is not, 
as it is ſaid there, to be underſtood of Religious 
Perſons ou have lawful Miniſtration of- 1 14 
or 4 
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„F it is 
good, but without Caufe they may not. 
Alco if they by the Licence of the Prelate, with 
the Counſel of the more Part of the Covent, abide © 
at School or go on Pilgrimage, they may give as 
other honeſt Scholars and Pilgrims be reaſonably 
wont to do: And they may alſo give Alms where 
there is great need, if they have no Time to aſk 
Licence. 

Alſo if they ſee one in extreme Neceſlity, they | 
may give Alms though their Superiors prohibit 
them; for then all Things be in Common. by the 
Law of Ged. And therefore they be bound for 
to do it, as appeareth in the aforeſaid Sum, cal». - 
led Summa Angelica in the Title Elemaſna, the 
ſixth Paragraph. Doth not the Law of England 
agree with theſe Diverſities? _. 

Stud. Foraſmuch as the Queſtion is only made, 
 . Whether a Villain or a Bondman may give away 
his Goods or not? And it ſeemeth that after the 
aforeſaid Sum in the Title which thou haſt before 
2 that he, ne none other that MR 
| operty may not give; whereby it appeareth that 
the faid — taketh it, — 2 — ſhould 
have no Property in his Goods, and that there- 


fore his Gift ſhould be void; I ſhall ſomewhat 7. 
touch what Property and what Authority a Vil- x 
lain bath in his Goods after the Law of the F. 
1 Realm, and. what Authority the Lord bath over 1 
them. And I will leave the Diverſities that thou 5 
1 haſt remembered before of Religious Perſons to 5 
| them that liſt to treat farther therein hereafter. | 7 
' Firſt, If a Villain have Goods, either by his * 
own proper Buying and Selling, or otherwiſe, by. 5 

the Gif ef other en he bath as perfect a Pro- 1 
Nen, and alſo as whole Iotereſt in them, and 1 
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b DIALOGUE H. 
may as lawfully give them away, as any Freeman 


may. But if the Lord ſeiſe them before his Gift, 
then be the Lord's, and the Intereſt wid the 


Villain therein is determined. 


Alſo if che Lord ſeiſe Part of the Goods of his 


Villain in the Name of all the Goods that the 


Villain hath or ſhall hereafter have, that Seiſure 
is good for all the Goods that he had at the Time 


of the Seiſure, But if Goods come to the VII- 


lain after the Seiſure, he may lawfully give them 
away, notwithſtanding the faid Seiſure. 
Alſo if the Lord claim all the Goods of the 


Villain, and feiſeth Part of them; that Sciſure is 


void, and the Gift of the Villain is good, not- 
withſtanding that Seiſure. 


Alſo if a Man be bound to a Villain i in an Ob- . 
ligation in a certain Sum of Money, and the 
Lord ſeiſeth the Obligation; then the — neat 


is his, but yet he can take no Action there 
but in he N 


Alſo if a Woman be a Nief, and ſhe marrieth 
a Freeman, the: Goods immediately by the Mar- 
riage be the Huſband's, and the Lord ſhall come 


too late to make any Seiſure. And if the Huſ- 
band in that Caſe maketh his Wife his Execu- 
trix, and dieth, and the Wife taketh the ſame 


Goods again as Executrix to her Huſband ; yet 


it ſhall not be lawful for the Lord to take thee * 
from her, though ſhe be a Nief as ſhe was before 


the Marriage. 
Alſo if Goods be given to a Man to the Uſe of 


A Villain, and the Lord ſeiſeth thoſe Goods, the 


Seiſure, after ſome Men, is good by the Statute 


made in the nineteenth Year of King H. 7. where- 


* . into 


A 


ame of the Villain: And there 1 
if the Villain releaſe the Debt, the Lord is 
barred by that Releaſe. 
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"Sacks whereof other Perſons be ſeiſed to the Uſe 

of his Villain: And they ſay that the ſame Statute 
: ſhall be underſtood by Equity of Goods in Uſe, 
2 as well as of Lands in Uſe. | 
: Alſo if a Villain be made a Prieſt, yet never- 
theleſs the Lord may ſeiſe his Goods and Lands, 
as he might do before; And until the Seifure, he 
may alien them and give them away, and as he 4 
might before he was a Prieſt. And in this Cle 
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. the Lord may order him, ſo that he ſhall do him 1 
ſuch Service as belongeth to a Prieſt to do, before | 
35 any other: But he may not put him to no La- 
5 bour nor other Buſineſs but that is honeſt and 
. lawful for a Prieſt to do. 
* Alſo if a Villain enter into Religion, in his 
: ' Year of Proof he may diſpoſe his Goods as he 
: might have done before he took the Habit upon 2 
Him. ; } 
5 Alſo in like wiſe the Lord may ſeiſe his G | 4 
EF: as he might have done before : But if he after 3 
K make Executors, and be profeſſed, and the Exe-. b 
H cutors take the Goods to the Performance of the 7 
= Will; then the Lord may not ſeiſe the Goods 9 
1 though the Executors have them to the Perfor- 4 
- mance of the Will of him that is his Villain 4 
; nor in that Cafe the Lord may not ſeiſe his Body, 4 
. ne put him to no manner of Labour, but muſt 4 
ſuffer him to abide in his Religion under the Obe- 2 
dience of his Superior, as other Religious Perſons 3 
do that be not Bondmen. And the Lord hath 1 
no Remedy in that Caſe for the Loſs of his Bond- 1 
man, but only to take an Action of Freſpaſs a- "IM 
a gainſt him that received him in to Religion with- Wo 
5 out his Licence, and thereupon to recover Dama- 34 
. ges as ſhall be aſſeſſed by twelve. Men. Many 
Y other Cafes there be concerning the Gift of the ! 
E* Goods 'of a Villain, whereof I ſhall ſpeak no | 
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| 4 more at this Time; for this that 1 "ge fil 


Tuſfceth to ſhew, that the Knowledge of the 


King's Law is right expedient to the Order 
of Conſcience er, ſuch 3 


n P. XIIV. 


ena noted to the Title of bin Pe. 
trimony after felltth his Patri 


and * 72 2 N do belber * 


be have his Title therein, or not ? 


N. the ſaid Sum, called Roſella, in the Title 

Glericus guartus, the twenty-fourth Article, it 
is > ated, If a Clerk be promoted to the Title of 
his Patrimony, whether he may: alien it at his 
Pleaſure ; and whether in that Alienation the ſo- 
lemnity needed to be kept, "that is to be kept in 
—— of Things of the Church? And it is 
anſwered there, - that it may not be aliened no 
more than the Goods of a 3 Benefice, if 
it be accepted fot a Title, and expreſly aſſigned 
unto. him, fo that it ſhould go as into a Thing 
of the Church, except he have after another 
Benefice whereof he may live. But if it be ſe- 
cretly aſſigned to his Title, ſome agree it may be 
aliened. And in this Caſe, by the Laws of the 


Realm, it may be lawfully aliened, whether it 


be ſecretly or openly aſſigned to the Title ; for 
the Ordinary, ne yet the Party himſelf, after the 


old Cuſtom of the Realm, have no Authority to 


bind any Inheritance by Authority of. the Spiri- 
tual Law: And therefore the Land, after it is 


ned and accepted to be his Title, ſtandeth in 


tte ſelf-ſame Caſe to be bought, fold, charged, 


or put in Execution, as it did defore. And 


therefore it is ſomewhat to be marvelled, that 
Ordi- 
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E. kent — bo is — ſhould not 
fall into extreme rty, or go openly a 5 
without knowing how the —.— _ 
ſerve therein: For of meer Right all Inheritances 
within this Realm ought to be ordered by the 
King's Laws, and Inheritance cannot be bound 
in this Realm but by Fine, or ſome other Matter 
of Record, or by Feoffment, or ſuch other, or, 
at leaſt by a Bargain that changeth an Uſe. And 
over that to aſſign a State for Term of Life to 
him that hath a Fee-ſimple before, is void in the 
Laws of England, without it be by ſuch a Mat- 
_ that it work by way of Concluſion or Eſtop- 
|; and in this Caſe is no ſuch Matter of Con- 
cbr: and therefore all that is done in ſuch 
Caſe in aſſigning of the ſaid Title is void. Alfo 
there is no Intereſt that a Man hath in any Ma- 
nor, Lands or Tenements for 'Term of Life, for 
Term of Vears or otherwiſe, but that he by the 
Law of the Realm may put away his Right there- 
in if he will. And then when this Man alien- 
eth his Land generally, it were againſt the Law 
of the Realm that any Intereſt of ſuch a Title 
ſhould remain in him againſt his own Sale: And 
there is no Diverſity, whether the Aſſignment of 
the Title-were open or Secret, and ſo the Title 
is void to all Intents, And in like wiſe, if a 
Houſe of Religion, or any other Spiritual Man 
that hath granted a Title after the Cuſtom uſed 
in ſuch Titles, ſell all the Lands and Goods that 
they have, that Sale in the Laws of England, is 
good as againſt the Title, and the Buyer ſhall 
never be put to anſwer to the Title. Alſo ſome 
ſay, that upon the common Titles that be made 
daily in ſuch Caſe, that if he fall to Poverty that 

hath the Title, he is without Remedy: For on 
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be ſo made, that at the Common Lav there r 


no Remedy for them; and if be take a Suit in 


the Spiritual Court, many Men ſay that a Pro- 
hibition or a Premunire lieth. And therefore it 


were good for Ordinaries in ſuch Caſe to counſel 
with them that be learned in the Law of the 
Realm, to have ſuch a Form deviſed for making 
of ſuch Titles, that if need be, would ſerve them 
that they be made unto ; or elſe let them be pro- 
moted without any Title, and' to truſt in God, 


ttzh:at if they ſerve him as they ought to do, he will 
Provide for them to have fakten for them to 
live upon, And beſide theſe Caſes that J have re- 


membred before, there be many other Cafes put 


n the ſaid Sums for well-ordering of Confcience, 
that, as. methinketh, are. not to be obſerved in 


this Realm, neither in Law nor Conſcience. 


D.. Doſt thou then think that there was 
Default in them that drew the ſaid Sums, and 
put therein ſuch Caſes and ſuch Solutions that, as 

thou thinkeſt, hurt Conſcience, rather than to give | 


any Light to it, ſpecially in this Realm? 
Stud. I think no Default in them; but I think 


that they were right well and charitably occu- 


pied, to take fo great Pain and Labour as they 
did therein, for the Wealth of the People, and 
clearing of their Conſcience: For they have there- 
by given a right great Light in Conſcience to all 
Countries where the Law Civil and the Law 
Canon be uſed to temporal Things. But as for 
the Laws of this Realm they know them not, 


ne they were not bound to know them: And if 


had known them, it would little have hol- 
pen them for the Countries that they moſt ſpeci- 
ally made their Treatiſes for. And in this Coun- 
try alſo, they be right neceſſary and much profita- 


ble to all Men, for ſuch Doubts as riſe in Con- 
ſcience 


A 


e de a . 0 
YT WY OI” I. 8 * 3 7 Pa * 
e * 


* Ss Ca Ie 
3 n a Ru lhe...” aa * 


A * . 4 1 

c 9 
. r 5 
b * 


8 RN re r de 
* 5 * W . Ba: we” 9 . 2 TOY CEL ENS FI 18 4 3 n . * . 
1 : X : 2 1 . =”. -P : 
oh | n 
| Tr 2 ' 
N 5 5 « b bg FI 2 5 


ſeience in 5 other Manners not concerning 
the Laws of the Realm. And I marvel greatly, 


that none of them that in this Realm are moſt 


bounden to do that in them is to keep the People 
in a right Judgment, and in a clearneſs of Con- 


| ſcience, have done no more in Time paſſed to 
have the Law of the Realm known than they have 


done: For though Ignorance may ſometimes ex- 
cuſe, yet the Knowledge of the Truth and the true 
cored He is much better; and ſometime though 


gnorance excuſeth in part, it excuſeth not in all 


And therefore methinketh they did very well if 
they would yet be Callers on to have that Point 
reformed as ſhortly as they could. And now be- 


cauſe thou haſt now ſatisfied my Mind in many 


of theſe Queſtions that T have Papers I purpoſe 
for this Time to make an end. 

Doct. I pray thee yet ſhew me, or that thou 
make an End, more of theſe Caſes, that after 
thine Opinion be ſet in divers Books of Learn- 


ing of Conſcience, that, as thou thinkeſt, for lack 


of Knowledge of the Law of the Realm, do ra- 
ther blind Conſcience, than give a Light unto it: 
For if it be fo, then, ſurely, as thou haſt ſaid, it 
would be reformed. . For I think verily, the 
Laws of the Realm in many Caſes muſt in this 
Realm be obſerved as well in Conſcience, as in 
the Judicial Courts of the Realm. 

Stud. I will with good- will ſhew to thee ſhortly 
ſome other Queſtions that be made in the faid 
Sum, to give thee another occaſion to ſee therein 
the Opinions of the ſaid Sums, and to fee farther 
thereupon how the Opinions and the Laws of the 

Realm do agree together, And yet beſides theſe 
Queſtions that I intend to ſhew unto thee, there 


he many otker Queſtions of the ſaid Sums that had 


as great Need to be more plainly declared accor- 


ding 


3 

yy * . ; "uy 1 

et Boks A ccc hr, _— 
7 » * 


1 5 : bole” * I Te SORT WW n l 8 
0 * * 2 n 5 ©” 2 92 2 
8 K S: ) Fr + x8 nf 0 EE We Se 4. bd — * * Nei Ly s Sts IS CON 2 5 
EPS "EX 1 8 4 { 2 8 \ „ 4 ? 6s; N Nr — 

R * . "TO + * R ns A : > — 3 0 4 Vis oh 55 (62 Y 

"4 Pa N | I * re r r 8 lin * W 

4 TS 277 — 7B 15 rn 2 2 N N 4 * 

- WL er R 

* 1 * * 


266 DIALOGUE II. 
ding to the Laws of the Realm, as thoſe that I ſhall 
ſhew thee hereafter, or as I have ſpo 


them, but ſhall leave it to-others that will of Cha- 


ZZ CHAT BLF, 

Divers Queſtions taken by the Student out of 
* the Sums, called Summa Roſella and Summa 
Angelica, which be thinketh neceſſary to be 

. booked upon, and to be ſeen bow they ſtand 
and agree with the Law of the Realm, 


EE firſt Queſtion is this, Whether a Cu- 


3 ſtom may break a Law poſitive? Summa 
Roſella, Tituls Conſuetudo, Parag. 13. 


ITbe ſecond is, If a Man attainted or baniſhed 


be reſtored by the Prince, whether ſhall that Re- 
ſtitution ſtretch to the Goods ? Summa Reoſzella, 
in the Title Damnatus, in principigngn. 
Item, If a Man that is outlawed of Felony, 
abjured, or attainted of Murder or Felony, or he 
that is an Aſciſinus, may be ſlain by Strangers? 
And fee the like Matter thereto, Summa Angelica, 
in the Title Aſciſmus, Parag. 11. 0 
This Queſtion is ſomewhat anſwered to in a 
new Addition, as appeareth before in the four- 
teenth Chapter. Ks | 
lem, Whether the Maſter ſhall be bound by 
the Act or Offence of his Servant or Officer? 
Summa Angelica, in the Title Dominus, Par. 4. 
This Queſtion is anſwered to in an Addition, 
as appeareth before in the fourteenth Chapter. 
Item, Whether a Villain may give _ his 


3 


after I will ſhew thee nothing of my Conceipt in 


| My take ſome farther" Pain hereafter in that Be- 


Ig 
7 
- 
5 
[9 
#; 
. 
5 
5 
* 
* 
SH 
T's 
32 
E: 
3 
7 
* 
bY + 
ov 
as 
I 
. 
Wee! 
3 
5 
8 
2; 
I 
* 
3 
8 
+7 
„ 
. 
ts 
Dd 
* 
0 
Le 
* 
N 
2 
5 
© N. 
8 
8 
* 
A 
es 
. 
4 
3 
Ts 
Ay, 
2 
4 
4 
af} 
> 


= wy 
8 
Ne 
Bo 
x4 
8 
8 
X 
e, 
= 
* 
5 
. 
Feb 
nd 
HI 
5 
* 
a 
Wo 
Zo 
% 1 
_ 
* 
= 
% 3 
LY 
I 
* 
4 
2 
£22 
* 
82 
1 
St 
I, 
4 
Ro 
5 
13 
EY 
WE, 
Tl 
n 


e 
ee eee 


8 
= 


„ 


OTE 


25 


W ts wt Sar 
. S ˙· . aL I 2 988 FL 
8 * o I ap TE ; ö 77 : 
ODE SO a A Ss Ts a ITEM e 
* EO" We * . 5 Fae 9 _ 2 = Pt 5 


2 


* 
o 
e 


8 5 Goes 8 
E 


FREE 


2 ö N 2 * OE 1 9 * » ” ITY 22 1 2 mak FE 
S * 7 Are ö ene n A As 5 Rn OP £4 5 Ne 
Pf. Dp er Ch nn So tr on IHE . ON CN IOt - e 
Oe I i oe / / /c // y OY II OO IN pn! : c ETAL 8 oe P - 


ee A » 

e 75 By GY IS, os cc a . Or OILS . 3 
. 5 8 3 * IRS I Ton AN Ln FR OT Pe a I . / dd Oy Rn 3 
: pdp ̃̃ ñ ß ñęñ᷑̃᷑ʒ᷑³᷑ . RT I I STE TOPS 4 TONS 


en % . rere rn : 

25 © SIS 19.05 EE EA ed ar doit ne 
7 . OH . W 

F R OFTEN e e 


c LORIE Fund NEG Fita 
- PE I GE As res SP LEES 
S 3 2 


CHAPTER XL. 267 
Goods, Summa * in the Title Donatio 


previ Parag. 9. 
This Queſtion is anſwered to in an Addition, 
as appeareth before in the forty-third Chapter, 


lem, Whether an Abbot may give, &c. Sum- 


ma Angelica, in the Title Donatio 1. Parag, 10. 
& 11. 
Item, Whether a Woman-covert may give a- 


way any Goods? And it is anſwered, Summa 
23 in the Title Donato 1. Parag. 11. that 


ſhe may not, without ſhe have Goods beſide her 
Dowry, but only in Alms. 

Item, If a Man do Treaſon, whether the Gift 
of Goods after, before Attainder, be good? Sum- 


ma Angelica, in the Title Donat'o 1. Parag. 12. 


And it ſeemeth there may, and look Summa 
Angelica, in the Title Alienatia, Par. 24. 

Htem, If a Man wittingly make a Contract 
between two Kinsfolk, or other that may not 
lawfully marry together, whether he hath forfeit 


his Goods? Summa Angelica in the Title Dona= 


tio 1. Parag. 14. 

Item, Whether the Father may give to the 
Son & Summa Angelica, in the Title Donatio prima, 
Parag. x and Summa Noſella, in the Title Do- 
natio 2. Parag. 42. 

Hem, Whether a Man may give above five hun- 
dred Shillings, 46%; inqui/itione? Summa Angelica in 
the Title Donatio 1, Parag. 20. 


Item, Whether a Gift ſhall be avoided by an 


Ingratitude? Summa Roſella, in the Title Dona- 
#10 1. Parag, 17. & 29, And there it is ſaid, that 
the Gift is void by the Law of Nature: And 
look Summa Angelica, in the Title Donatio prima, 
Parag. 42. & 45. 

Item, Whether any Gift between the Huſ⸗ 


dand and the Wife may be good? And it is ſaid 
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Ves, when the Huſband | giveth it cauſa remune- 


rationis. Summa Refella, in the Title Donati „ 


Parag. 32. 
| Item, If a Man make a Will, and enter into 


Religion, whether he may after revoke the Will? 


And it is faid, that Friers Minors may not, 


and others may. Summa Reſella, in the Title - 


Donatia 1. Parag. 35. in fine. 
Item, If a Mar give another a Town with all 


the Rights that he hath in the ſame, whether the 
Patronage, c. and the Tithes paſs? Summa 
Aye, in the Title Ecclefia 1. Parag. 56. 

Item, Whether all that is bought with the 
Money of the Church be the Church's? Summa 


Roſella, in the Title Ecclefia 1. Parag. 7. | 
Item, If a Gift made to a Monaſtery may be 


avoided by that the Giver hath Children after 


the Gift? Summa Roſella, in the Title Donatio 1. 


43. : 9 I 
Item, If a Man buy any thing under the half 
Price, whether he be bound by the Law to re- 


ſtore it? Summa Noſella, in the Title Enptio & 


Venditio. Parag. 6.. 
Item, Whether a common Thief, vel communis 


Depopulater agrorum, may abjure? Summa Reſella, 
in the Title Emumnitas 2. in principio. Et habetur 
ili in fine, quod licet Leges excipiant plures perſonas, 
tamen per Fus canonicum Legibus derogatum e/?. 
em, Whether a Man ſhall take the Church 
for great and enormous Offences that is not 


Murther nor Felony? Summa Raſella, in the Ti- 


tle Emunitas 2. Parag. 3. 11. 
Item, If a Man take one in the Highway, and 


draw him out, and there beateth him, whether 


he ſhall have the Puniſhment, that is ordained for 
them that ſtrike one in the Highway? Summa 


Reſelta, in the Title Zmmunitas 2. Parag. 6. 
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CHAPTER. XLV. 269 © 
hon; Whether he that taketh the Church, may, 


after the Offence, be adjudged to Death ? Sum 


ma 'Roſeila, in the Title Emunitas 2. Parag. 8. 
— fiem, Whether the Biſhop's Pall is by San- 
 Qtuary? Summa Roſella, in the Title Emunitas 2 2. 


Parag. 24. 


lem, Whether the Dignity of the Biſhop or 
Prieſthood diſcharge Bondage? Summa E 


in the Title Epiſcopus, in Principio. 


Hom Whether a Clerk is bound to pay any 


itions or Tallages for his Patrimony, or 


otherwiſe ? Summa Ro/ella,' in the Title Excome 


municatio 1. _—_— oft. Parag. 4. 5. & 6. & di- 

vifione nona, Parag. 1. 

{ftem, If it were ordained by Statute, that if a 
Man ſell, &c. he ſhall give to the King two-pence, 


whether a Clerk be bound to give it, if he ſell of 


his Prebend ? Summa Roſella, in the Title Ex- 
communication 1. divifione nona, Parag. 3. 


Item, If it be ordained by Statute, that there 


ſhall not be laid upon 5 — Perſon but ſuch a 


certain Cloth, or thus many Tapers or Candles; 


whether the Statute be good? And it *s left for 
a Queſtion, Summa Roſella, in the Title Ex- 


communicatio 1, diviſione 18, Parag. 8. in 
Item, If a Man make a Leaſe of a Mill for 


Term of Years, and it is agreed that the Leſſee. 
{hall grind the Leffor Toll-free during the Term, 
after the Leſſor is made an Earl or a Duke, and 


hath greater Houſhold than before ; whether the 


Leſſee be bound there, &c? Summa Reſella, in 


the Title Familia, Parag. 85. | 5 
Item, If a Maſter will not pay his Servant's 


Wages that hath ſerved him faithfully, whether 


that Servant may take ſecretly as much Goods of 
the Maſter, &c, and if he do, whether he be 
Eh M 3 bound 
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1 
Item, If a Deer or other wild Beaſt that is ſo 


IALOGUE II. 
D Summa Feſello, in the Ti- 


lem, If Things immovable of the Church may 
not be given? Summa Roſella; in the Title Feo- 
dum, Parag. 1. And ſee there in principio what 


Ls Rumi is. 


Lem, Whether the Sons Baſtards and the Sons 

lawfully n ſhall inherit together? Summa 

Reſella, in the Title Fils, Parag. 1. > 
Hem, Whether Father and Mother may ſuc- 

ceed to their Baſtards? Summa Roſelle, in the 

Title, Filius, Parag. 4. 

Lem, Whether the Father may leave any of 


his Goods to his Baſtards? Summa Roſella, in the 


Title Filius, Parag. 5. And Summa Naſeila, in 
the Title Societas, 


Irem, Whether the-Offence of the Father ſhall 
Things? Summa Ro- 


| faite, in the Title Films, + 


hurt the Son in Temporal 


em, If a Man give all his Lands and Goods 


to his Children, whether a Baftard ſhall have any 
Part? Summa Roſella, in the Title Filius, Parag. 22. 


Hem, To whom Treaſure found belongeth? 
ls, in the Title Fartum, Parag. 11. 


ſors hurt that he may be taken, cometh into 
another Man's Ground, whether it be his that 
owneth the Ground, or his that ſtrabs him? Sam- 
ma Roſella, in the Title Fertum, Parag. 13. 
Rem, Whether Theft be in a little thing as 
well as in a great thing? Summa Roſella, be 


Title Furtum, Parag. 18. 


lem, What Pain a Thief ſhall have? Summa 


Rojella, in the Title Furtum, Parag. 22. 
Item, If the Goods of dead Men 


; go to the 
Heirs, and that of damned Men? g. De terris, Sum- 
ma Raſella, in the Title Hæreditas, Parag. by 

8 9 5 | em, 


25 ©, & o * 
2 % JECT 8 ee hs * 
e SA SLES * 1 
NN eee e 4 83 2 


ee OO CB +5 
>» 


CHAPTER XLVI. 271 
em, Whether a Man ſhall be faid guilty 'of 


Murder by Commandment, Counſel, or Aſſent? 
Summa Roſelle, in the Title Homicidium 2. per 
totum. And like Matter in Homicidium 4. in 
principio, and in divers other Cn. 5076 

liem, A man maketh a privy Contract with a 
Woman, and after hath. a Child by her, and af- 
ter marrieth another Woman, and hath a Child, 


ſhe not knowing the firſt Contract; which.of the 


Children ſhall be his Heir? Summa Rejella, in 
the Title /llegitimus, Parag. 4. 

Item, Whether the Pope may ligitimate one 
to temporal things, and to ſucceed? Summa Ro- 
* /ella, in the Title [legitimus. 

Item, If Goods be found: that were left of the 
Owner as forſaken, who hath Right to them? 
Summa Roſella, in the Title Inuenta, Parag. 2. 
_ look Summa. Rejella, in the Title Furtum, 

rag. 1 

Ana ths E make an End of theſe Queſtions: 
And becauſe thou deſireſt me in the thirteenth 
Chapter to ſhew thee ſomewhat where Ignorance 
excuſeth in the Law of the Realm, and where 
not, I will anſwer ſomewhat to thy Queſtion, 
and ſo commit thee to God. 


CHAP. XLVI. 


E Where Tenorance of the Law oxcuſeth in 
' the Laws of England, and where not. 


Lees of the Law though it be invincible) 
doth not excufe as to the Law but in few: 
| Cafes; for every Man is bound at his Peril to 


take 8 what the Law of the Realm is, 


as well the Law made by Statute as the Common 
Law: But Ignorance of the Deed, which —_— 
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272 DIALOGUE IL. 


called the Ignorance of the Truth * the Deed, 
may excuſe. in many Caſes. 

Doc. I put Caſe that a Statute 5 0 be made, 
and it is er That the Statute ſhall be pro- 
claimed by ſuch a Day in every Shire, and it is 
not proclaimed before the Day, and after the Day 

a Man offends * the Statute; ſhall he run 

in the Penalty? 

Stud. I think yea, if there be no farther Words 
in the Statute to help him; that is. to ſay, that 
if the Proclamation be not made, that no Man 
ſhall be bound by the Statute, And the Cauſe is 
this: There is no Statute made in this Realm but 


by the Aﬀent of the Lords Spiritual and Tempo- « 


ral, and of all the Commons, that is to fay, by 


the Knights of the Shire, Citizens and Burgeſſes, 
that be choſen by Aſſent of the Commons, which 


in the Parliament repreſent the Eſtate of the whole 
Commons: And every Statute there made is of 
as ſtrong Effect in the Law, as if all the Com- 
mons were there preſent perſonally at the making 
thereof. And like as there needed no Proclama- 
tion, if all were there preſent in their own Perſon ; 
ſo the Law preſumeth there needeth no Procla- 
mation when it is made by their Authority: And 
then when it is enacted, that it ſhall be proclaimed, 
Ec. that is but of the Favour of the Makers of 
the Statute, and not of P and it cannot 
therefore be taken, that their In 

ſhould be void if it were not proclaimed. Never- 


theleſs ſome be of Opinion, that if a Man before 


the Day appointed for the Proclamation offend 
the Statute, that he ſhould not in that Caſe be 


puniſhed; for they fay that the Intent of the Ma- 


kers of the Statute ſhall be taken to be, that none 
ſhould be puniſhed before 'the Day: Which is a 


Doubt to ſome other, But admit it to be as they 
| 2 


tent was that it 
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CHAPTER XLVI. 253 
fay, that he ſhall be excuſed, yet he is not ex- 
cuſed by the Ignorance of the Law, but becauſe. 
the Intent of the Makers excuſeth him. 

Doc. It is enacted in the ſeventh Year of R. 2. 
cap. 6. That every Sheriff ſhall proclaim the Sta- 


tute of Wincheſter three Times every Year in e- 
very Market Town, to the Intent the Offenders 


| ſhall not be excuſed by Ignorance: And it ſeemeth 


by theſe Words, That if no Proclamation be made, 
that the Offender may be excuſed by Ignorance. 
Stud. Some take the Intent of that Statute to he, 
That the People by that Proclamation ſhould have 
Knowledge of the Statute of Winche/ter, to the 


Intent that the Forfeiture therein may be taken as 


well in Conſcience as in Law; and ſome take the 
Statute to be of ſuch Effect as thou ſpeakeſt of, 
that is to ſay, that no Forfeiture ſhould grow 


upon the Statute of incheſter againſt them that 


were Ignorant, but Proclamation were made ac- 
cording to the faid Statute of Richard. And if.it 
be fo taken, the Statute of incheſter is of ſmall 
Effect againſt moſt Part of the People; for certain 
it is ther the ſaid Proclamation is not made: But 
admit it be as they fay, then _—_ that be igno- 
rant be excuſed by the aid particular Eſtatute ſpe- 
cially made in that Caſe, and not by the general 
Rules of the Law: And ſometimes, in divers 
Statutes penal, they that be ignorant be excuſed 
by the ſame Statute, as it is upon the Statute of 
Richard the 2. the thirteenth Year, the 2. Statute, 


and the laſt Chapter, where it is enacted, That if 


any Perſon take a Benefice by Proviſion, that he 
ſhall be . baniſhed the Realm, and forfeit all his 
Goods, and that if he be in the Realm, he avoid 
within fix Weeks after he hath accepted it, and 
that none ſhall receive him that is ſo baniſhed af- 
ter the ſaid ſix Weeks, upon like Forfeiture if 
he have nn And ſo he that hath no 
| > Knowledge 
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Knowledge is excuſed by the expteſs Words of the 


| Statute. And in like wiſe he that offendeth againſt 


Mag. Cha. is not excommienged, but he have 

Knowledge that it is prohibit that he doth. For they 
be only excommenged by the Sentence called Sen- 

tentia lata ſuper Chartas, that do it willingly, or 
that do it by Ignorance, and correct not them-. 
felves within fifteen Days after they have Warn- 
ing. And ſometime they that be ignorant of a 
Statute be excuſed from the Penalty of the Statute, 


becauſe it ſhall be taken that the Intent of the 


Makers of the Statute was, That none ſhould be 
bound but they that have Knowledge: But that 
any Man fhall be diſcharged in the Law by Igno- 
rance of the Law, only for that he is ignorant, I 
know few Caſes, except it might be applied to In- 
fants that be in their Infancy, and within Years 
of Diſcretion; for if Ignorance of the Law ſhould 
excuſe” in the Law, many Offenders'would pre- 
tend Ignorance, | . 
Dock. Shall an Infant that hath Diſcretion, and 
knoweth Good from Evil, be puniſhed by a penal 
Statute that he is ignorant in? e f 
Std. If the Statute be, that for the Offence 
he ſhould have corporal Pain, I think he ſhall be 
excuſed, and have no-corporal Pain: But I ſup- 
poſe that that is not for the Ignorance; for though 


be knew the Statute, and willingly offended, yet 


J think he ſball have no corporal Pain; as where 
he pleads Jointenancy by Deed that is found a- 


gainſt him, or if he plead a Record in Aſſiſe, and 


taileth of it at his Day: But that is becauſe the 


+ Law preſumeth, That it was not the Intent of 


the Makers of the Statute that he ſhould have that 
Puniſhment. But if he be of Years of Diſere- 
tion to know Good from Evil, whether he ſhall 


then forfeir the Penalty of a penal Statute, it is 


more 
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more doubt: For it is commonly holden, That 
if an Infant had not been excepted in the Statute 
of Forejudgment, that the Forejudgment ſhould 
have bound him, and fo ſhall his Ceſſer, and his 
leyying of a Croſs againſt the Statute; or if he he 
Gardein of a Priſon, and ſuffer a Priſoner to ef 
he ſhall pay the Debt, becauſe the Statutes be ge- 
neral: And if he ſhould by the Statutes be bound 
within Age, like Reafon will that he may by a 
| Statute penal leeſe his Goods, 

Doct. If an Infant do a Murther or Felony 
at ſuch Years as he hath Diſcretion to know the 


Law, ſhall not he have the Puniſhment of the  * 


Law, as one of full Age? | 

Stud. I think yes; but that is by an old Max- 
ime of the Law, for eſchewing of Murthers and 
Felonies:. And fo it is of a Treſpaſs, But theſe 
Caſes run not upon the Ground of Ignorance, 
but with what Acts Infants ſhall be puniſhable or 
not puniſhable for the Tenderneſs of their Age, 
though they be not ignorant. 

Deg. Be not yet Knights and Noblemen, that 
are bound moſt vhs, to ſet their Study to Acts 
of Chivalry, for Defence of the Realm, and Huf- 
bandmen, that muſt uſe Tillage and Huſbandry 
for the Suſtenance of the Commonalty, and that 
may not by Reaſon of their Labour put them 
ſelves to know the Law, diſcharged by Ignorance 
of the Law? | 

Stud, No verily: For fith all were makers of 
the Statute, the Law preſumeth that all have 
Knowledge of that that they make, as it is faid be- 
fore: And as they be bound at their Peril to take 
Knowledge of the Statute that they make, fo be 
all them that come after them. And as for Knights 
and other Nobles of the Realm, me feemeth that 
they ſhould be bound to take Knowledge * 
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Law, as well as any other within the Realm, ex- . 


cept them that give themſelves to the Study and 


Exerciſe of the Law, and except ſpiritual Judges, 


that in many Caſes be bound to take Knowledge of 
the Law of the Realm, as it is ſaid before in Chap. 
25. For though they be Ry to Acts of Ty 
for Defence of the Realm, yet they be bound 

to the Acts of Juſtice, and that (it ſeemeth) more 
than other be, by Reaſon of their great Poſſeſſions 
and Authority, and for the well-ordering of the 
"Tenants, Servants and Neighbours, that many 


times have need of their Help; and alfo that they 


be oft called to be of the King's Counſel, and to 
the general Counſels of the Realm, where their 
Counſel is right expedient and neceflary for the 
Commonwealth, And therefore if the Noblemen 


of this Realm would ſee their Children brought 
up in ſuch Manner, that they ſhould have Learn- 


ing and Knowledge more than they have common- 


2 uſed to have in Time paſt, ſpecially of the 
I 


rounds and Principles of the Law of the Realm, 


wherein they be inherit (though they had not the 
high cunning of the whole Body of the Law, but 
aſter ſuch Manner as Mr. Forteſcue in his Book 


that he entituleth the Book, De Laudibus Legum 
Angliæ, advertiſeth the Prince to have Know- 


ledge of the Laws of the Realm) I ſuppoſe it would 
be a great Help hereafter to the Miniſtration of 
Juſtice of this Realm, a great Surety for himſelf, 


and a right great Gladneſs to all the People. For 
certain it is, the more Part of the People” would - 


more gladly hear that their Rulers and Gover- 
nours intended to order them with Wiſdom and 
1 than with Power and great Retinues. But 
gnorance of the Deed many times excuſeth in 
the Laws of England: And nd 1 ſhall ſhortly touch 
ſome Caſes W to ſhew where it ſhall excu ſc 
4 _ 
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and where it ſhall not excuſe; and then the 


Reader may add to it after his Pleafure, and as he 


ſhall think to be convenient, 


„ , > XEVIL +43 

¶ Certain Caſes and Grounds where Ignorance 
of the Deed excuſeth in the Laws of Eng- 
og” and where not.. 


F a | Man buy a Horſe in open Market of him 

1 that in Right had no Property to him, not 

knowing but that he hath Right, he hath good 
Title and Right to the Horſe, and the Ignorance 
ſhall excuſe him. But if he had bought him out 
of the open Market, or if he had known that the 
Seller had no Right, the buying in open Market 
had not excuſed him. Alſo if a Man retain a- 
nother Man's Servant, not knowing that he is re- 
tained with him, the Ignorance excuſeth him both 
of the Offence that was at the Common Law a- 
gainſt the Maxime that prohibited ſuch retaining 
of another Man's Servant, and alſo againſt the Sta- 
tute 33 Edward 3. whereby it is prohibit, upon 
Pain of Impriſonment, that none ſhall retain no 
Servant that departeth within his Term, without 
Licence or reaſonable Cauſe: For it hath been 
alway taken, that the Intent of the Makers of 


the ſaid Statute was, that they that were igno- 


rant of the firſt Retainor ſhould not run in any 
Penalty of the Statute. And the ſame Law is of 
him that retaineth one that is Ward to another, 


not knowing that he is his Ward. And if Ho- 


mage be due, and the Tenant after that the Ho- 
mage is due maketh a Feoffment, and after the 
Lord, not knowing of the Feoffment, diſtraineth 
for the Homage; in that Caſe that * 


5 
4 2 . 1 a o 8 : 1 
8 n 8 2 . 
2 3 < * - >» 4 * gh 8 * 
. 2 2 . 
* 3 N n p n 
F 8 IE - wo n ＋ 5 LY 
* * 
g 3 
4 - = 4 
1 N. 


* 


[1 278 DIA 2 E u. 


affign, and after he affigneth certain Houſes to be 


to a Town that by Cuſtom may attach Goods for 


other, he muſt by the Law at bis Peril ſee that that 


— 


eee eee, DEN how | 12 
ded Damages for the wrongful taking. Alſo = 
If a Man be bound in an Obligation that he ſhall i; 
repair the Houſes of him that he is bound to by 7 
a certain Time, as oft as need ſhall require, Z 
and after the Houſes have need to be repaired, but 
he that is bound knoweth it not; that Ignorance I 
ſhall not excuſe, for he hath bound himſelf to it, $ 
and ſo he muſt take Knowledge at his Peril. But 
if the Condition had been, that he ſhould repair 
fuch Houſes as he to whom he was bound ſhould 


repaired, but he that is bound hath no Knowledge 
of that Aſſignment; that Ignorance ſhall excuſe 
him in the Law, for he hath not bound himſelf 
to no Reparation in certain, but to ſuch as the 
Party will aſſign, and if he aſſign none, he is bound = 
to none; and therefore fith he that ſhould make 5 
the Aſſignment is privy to the Deed, he is bound 4 
to give Notice of his own Aſſignment: But if the 7 
Aſſignment had been appointed to a Stranger, F 
then the Obligor muſt have taken Knowledge of ©) 
the Aſſignment at his Peril, Alſo if a Man buy [3 
Lands whereunto another hath Title, which the | 
Buyer knoweth not, that Ignorance excuſeth not _ 
Pim in the Law, no more than it doth of Goods. 5 
Alſo if a Servant come with his Maſter's Horſe 4 


Debt, and upon a Plaint againſt the Servant an E: 
Officer of the Town by Information of the Party 5 
attached the Maſter's Horſe, thinking that it were 
the Servant's Horſe, that Ignoranee excuſeth him 
not; for when a Man will do an Act, as to enter 
into Land, ſeiſe Goods, take a Diſtreſs, or ſuch 


be 


* 
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he doth. be lawfully done, as in the Caſe before 
rehearſed, And in like wiſe, if a Sheriff. by a 
Replevin deliver other Beaſts than were Fe at)» 

though that the Party that diſtrained, ſhew- him 
they were the ſame Beaſts, yet an Action of Treſ- _ 'P 
paſs lieth againſt him, and eee, ſhall not ex- 3 
cuſe him: For he ſhall be compelled by the Law, 1 
as all Officers commonly be, to execute the King's 

£1 | Writ at his Peril according to the Tenor of it, and 

E to ſee that the Act that he doth be lawfully done, 
T | But otherwiſe it is, after ſome Men, if upon Sum- 
mons in a Precipe quod reddat the Sheriff by Infor- 
mation of the Demandant ſummoneth the Tenant 
in another Man's Land, thinking it for the Te- 
nant's Land; there they ſay he ſhall be excuſed: 
For in that Cafe he doth not ſeiſe the Land, ne 
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5 take Poſſeſſion in the Land, but only doth ſum- 

= - mon the Tenant upon the Land; and the Writ 

x commandeth him not that he ſhall ſummon the N 
|: Tenant upon his own Land, but generally that 4 
I] he ſhall ſummion him, and knoweth not in what ; 
ww Land; and then by an old Maxime in the Law it 7 
I taken, that he ſhall ſummon him upon the Land i 
2 in Demand: And therefore though he miſtake 1 
[2 the Land, and be ignorant of it, yet if the De- 
1 mandant inform him that that is the Land that he 1 
a» demandeth, that ſufficeth to the Sheriff as to his ' 


; S | * Entoy or the ſummoning, as they ſay, though it | 


| be not the Tenant's. And here I make an End ö 
E of theſe Queſtions for this Time. 4 
Y Deez. I pray thee yet or we depart take alittle 3 
£7 more Pain in my Deſire. AF 
= Stud. What is that? 2M 
3 | Det. That thou wouldſt ſhew me thy Mind in } 
divers Caſes of the Law of the Realm, which (as 4 
me ſeemeth) ſtand not ſo clearly with Conſcience - * 


as they ſhould do. And therefore I would * — 
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hear 97 Conceit therein, how they may ſtand 
with Conſcience. 
Stud, Put the Caſes, and 1 ſhall with ue 


will ay as L think to them. 


yn J XL VIII. 


4 The Ant Dueftion of the Doder, How abs 
Law of England may be ſaid reaſonable, 


that probibiteth them that be arraigned upon 


an Indifiment of Felony or 8 to have 


. 
Stud. Ethinketh that the Taw in tat Point 


is very good and indifferent, taking 


the Law therein as it is. 
Do, Why? what is the Law in this Point? 


Stud. The Law is as thou fayeſt, that he ſhall 


have no Counſel: But then the Law is farther, 
that in all Things that pertain to the Order of 
Pleading the Judges ſhall fo inſtru him and order 
him, that he ſhall run into no jeopardy by his 
Miſpleading. As if he will plead that he never 


knew the Man that was flain, or that he never 


had a Penny-worth of the Goods that is ſuppoſed 
that he ſhould teal; in theſe Caſes the Judges are 
bound in Conſcience to inform him that he 
muſt take the general Iſſue, and plead that he is 
Not guilty: For though they be ſet to be indifferent 
between the King and the Party as to the Party 


and to the principal Matter, as they be in all 


other Matters; 45 they be in this Caſe to ſee 
that the Party take no Hurt in Form of Pleading 
in ſuch Matters as he ſhall ſhew to be the Truth 


of the Matter. And that is a great favour of the 


Law. For in appeal, though the Juſtices of ſa- 


vour will moſt commonly help —__ the 3 
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and ſometime his Counſel alſo, in the Form of 


Pleading, as they do alſo many Times in Com- 
mon Pleas; yet they might in thoſe Caſes, if they 


would, bid the Party and his Counſel plead at 


their Peril. But they may not do ſo with Con- 
ſcience upon Indictments, as me ſeemeth: For it 
were a great Unreaſonableneſs in the Law, if it 


ſhould prohibit him that ſtandeth in jeopardy of 


his Life, that he ſhould have no Counſel, and to 
drive him to plead after the ſtrait Rules and For- 
malities of the Law that he knoweth not. 

Doc. But what if he be known for a Common 
Offender, or that the Judges know by Examina- 
tion, or by an evident Preſumption, that he is 
guilty, and he aſketh Sanctuary, or pleadeth Miſ- 
noſmer, or hath ſome Record to plead, that he 
cannot plead after the Form; may not the Judges 
in theſe Caſes bid him plead at his Peril? 

Stud. I ſuppoſe they may not: For though he 
be a Common Offender, or that he be guilty, yet 
he ought to have that the Law giveth him, and 
that he ſhall have the Effect of his Pleas, and of 


his Matters entered after the Form of the Law. 


And alſo ſometime a Man by Examination. and 


by Witneſs may appear guilty that is not; and 


in like wiſe there may be a vehement Suſpicion 
that he is guilty, and yet he is not guilty: and 
therefore for ſuch Suſpicion” or vehement Pre- 
ſumptions methinketh a Man may not with Con- 
ſcienge be put from that he ought to have by the 
Law, ne yet although the Judges knew it of their 
own Knowledge. But if it were in Appeal, I 
ſuppoſe that the Judges might do therein as they 
ſhould think beſt. to be done in Conſcience: For 
there is no Law that bindeth them to inſtruct 
him, , (but as they do commonly to the Parties of 
_ Favour in all other Caſes) but they may, if thy 9 
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282 DIALOGUE U. 
bid him plead at his Peril, by Advice of his Coun- 


fel: And if the Appellee be Poor, and have no 
Counſel, the Court muſt aſſign him Counſel, if 
he aſk it, as muſt do in all other Caſes: And 
that methinketh they are bound to do in Con- 
ſcience, though the Appellee were never ſo great 
an Offender, and though the Judges knew never 
ſo certainly that he were guilty, for the Law 
bindeth them to do it. And ſo methinketh that 
there is great Diverſity between an Indictment 
and an Appeal. And the Reaſon why the Law 
prohibiteth not Counſel in Appeal as it doth in 
an Indictment, I ſuppoſe is this: There is no Ap- 


peal brought, but that of Common Preſumption the 


Appellant hath: great Malice againſt the Appellee; 


_ as: when the Appeal is brought by the Wife of the 


Deathof her Huſband, or by the Son of the Death 


of his Father, or that an Appeal of Robbery is 


brought for ſtealing of Goods. And therefore if the 
Judges ſhould in thoſe Caſes ſhew themſelves to in- 
ſtruct the Appellees, the Appellants would grutch 
and think them partial: And therefore as well for 


the Indemnity of the Court, as of the Appellee, in 


Caſe that he be not guilty, the Law ſuffereth the 
Appellee to have Counſel. Bat when that a Man 
is indicted at the King's Suit, the King intendeth 


nothing but Juſtice with favour, and that is to 


the Reſt and Quietneſs of his faithful Sudjects, 


and to pull away Miſdoers among them charitably : 
And therefore he will be contented that his Ju- 


ſtices ſhall help forth the Offenders according to 


the Truth as far as Reaſon and Juſtice may ſuffer. 
And as the King will be contented therein, it is 


to prefume that the Counſel will be contented ; 
and fo there is no Danger thereby, neither to the 


Court ne to the Party. And as I ſuppoſe for this 


Reaſon it began that they ſhould have no Counſel 
A * 


n 


eee r 


1 * * 2 2 4 
1 £ F 2 RY 5 * 8 5 n 2 - PEE IT & ö 1 N 5 3 Sa 
0 * WIT ERS: « RIS 
= N 1 * * of A A > — 
* 5 * Nn * »” -; FFA 9 NIN , 3 . " 
* 8 J TE OI OI 2 PIR IT PP er r * * 
L . 
v ap 
fog ont ts en a ho och rep : : . 8 : 8 I : _—_” 
25 eee S . e 8833 wh 1 i a * 2 
a eee MR EA eee Ce noe et HY oh 3 . | e 
v 5 nd.” Ry e NARS RR 0s 8 S x - ts A n 7 n > ty ve 2 „ 
on Ne 2 1 A e 8 l r r 3 4 1 e 2 by ART 3 > Ih oe + hes D . N ROT % ls 
* AR YET e A K ð d ᷣͤ . ͤ , , ES SD CET oo Ree oe NS 5 


upon —— and that b hath ſo „ 
nued, that it is now grown: into a Cuſtom, and 
into a Maxime of the Law, —_ een | 
have. 
Doct. But if the 1 knew of their own 
Knowledge that the Indictee was Guilty, and 1 
then he pleadeth Miſnoſmer, or a Record that he 1 


was auterfoits arraigned, and acquit of the fame . 
Murther or Felony, and the Judges: of their own | 
Knowledge know that the Plea is untrue, may . 
not then bid him plead at his Peril? | . 
I think yes: But if they know of their x 
own n Knowledge that he were guilty of the Murs - F: 
ther or-Felony, but that the Plea was untrue they 2. 
knew not but by - Conjecture or Information, L j 
Perl they * not then bid him plead _— 1 
eee A P- REIT: * + 
<q 7 be {word Queſtion of the Door, Whe- + 
ther Warranty of the younger Brother" that 1 
ts takew as Heir berauſe it is not known but / 
** the eldeſt Brother is dead, be in Con- 3 
ſcience a Bar unto. the eldeſt Brother @ as it „ 
i in Laut . 


1 Daa. Man ſeiſed of Lands in Fee hath Ile 
3 two ſons, the eldeſt Son goeth be- 
f 1080 the Sea, and becauſe a common Voice is 
that he is dead, the younger Brother is taken for 
Heir, the Father dieth, the younger Brother en- 
5 treth as Heir, and alieneth the Land with a: War- 
; ranty, and dieth without any Heir of his Body, 

4 and after the eldeſt Brother cometh again, and 


" 
PPP 


1 cClaimeth the Land as Heir to his Father: W he» 
| ther ſhall he be barred by that Warranty in Con- 
; ſcience, as he is in the Law? Stud. 
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in the Law, as if it were ordained by Statute 
to be a Bar. And it is as old a Law that ſuch 
a Warranty ſhall bar the Heir, as it is that the 


Inheritance of the Father ſhall only deſcend to 


the eldeſt Son. And fith the Law ſo is, why 
then ſhould not Conſcience follow the Law, as 
well as it doth in that Point, that the eldeſt Son 


ſhall have the Land? | 


„ 
Af & ; 2 2 a WI 1 a +, 


- De. For there appeareth no reaſonable Cauſe 


whereupon the Maxim ought to have a lawful 
beginning: For what Reaſon is it that the War- 
ranty of an Anceſtor that hath no Right to Land 
ſhould bar him that hath Right? And if it were 


ordained by Statute, that one Man ſhould have 


another Man's Land; and no Caifſe is expreſſed 


why he ſhould have it; in that Caſe, though he 
might hold the Land by Force of that Statute, 


yet he could not hold it in Conſcience, without 
there was a Cauſe why he ſhould have it. And 
theſe Caſes be not like, as me ſeemeth, to the 
Forfeiture of Goods by an Outlawry : For I will 
agree for this Time, that that Forfeiture ſtandeth 
with Conſcience, becauſe it is ordained for mini- 
ſtration of Juſtice; but I cannot perceive any 


| fuch Caſe here: And therefore methinketh that 
this Caſe is like to the Maxim that was at the 


Common Law. of Wreck of the Sea, that is to 
fay, that if a Man's Goods had been wrecked 
upon the Sea, that the Goods ſhould have been 
immediately forfeited to the King. And it is 
holden by all Doctors, that that Law is againſt 
Conſcience, except in certain Caſes that were too 
long to rehearfe now. And it was ordained by 


the Statute of e. 1. that if a Dog or Cat 3 
. 5 ve 
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Send. It is a Maxim in the Law, that the 
eldeſt Brother ſhall in that Caſe be barred ; and 
that Maxime is taken to be of as ſtrong Effect 
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alive mt Lend. that the Owner, if he prove 
the Goods within a Year and a Day to be his, 
ſhall have them; whereby the ſaid Law of Wrecks 


of the Sea is made more ſufferable than it was 


before. And ſome think in this Caſe that this 
Warranty is no Bar in Conſcience, though it 
be a Bar in the Law. 

Stud. J pray thee keep that Caſe of Wreck of 
the Sea in thy Remembrance, and put it hereaf- 
ter as one of thy Queſtions, and thereupon ſhew 
me farther thy Mind therein, and I ſhall with 
good-will ſhew thee my Mind. And as to this 
Caſe that we be in now, methinketh the Maxime 
whereby the Warranty ſhall. be a Bar is good 
and reaſonable; for it 8 not againſt Reaſon 
that a Man ſhall be bound, as to temporal Things, 
by the AQ of his Anceſtor to whom he is Hear 2 
For like as by the Law it is ordained, that he 
ſhall! have Advantage by the ſame Anceſtor, and 


have all his Lands by Diſcent, if he have any 


Right; ſo it ſeemeth that it is not unreaſonable, 
though the Law, for the Privity of Blood that is 
between them, ſuffer them to have a Diſadvan- 


tage by the ſame Anceſtor, But it the Maxime 


were, that if. any of his Anceſtors, though he 
were not- Heir to him, made ſuch a Warranty, 
that it ſhould. be a Bar; I think that Maxime 
were againſt Conſcience, for in that Caſe there 


were no Ground nor Conſideration to prove how 


the ſaid Maxime ſhould have a lawful beginning, 


wherefore it were to be taken as a Maxime a- 
gainſt the Law of Reaſon. But methinketh it is 
otherwiſe in this Caſe, for the Reaſon that I 
”_ _ before. 

If the Father bind him and his Hers 


to 1 of a Debt, and die; in that Caſe 


the Son ſhall not be bound to pay the Debt, un- 


lets 
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leſs he have Aſſets by diſcent from his Father. 


And ſo T would agree, that if this Man have 


Aſſets by diſcent from the Anceſtor that made the 


Warranty, that he ſhould have been barred: 


But elſe methinketh it ſhould ſtand hardly with 
Conſcience that itt ſhould be a Bar. 

Stud, In that Caſe of the Obligation the Law 
is as thou ſayeſt; and the Cauſe is, for that the 


Maxime of the Law in that Caſe is none other, 


but that he ſhall be charged if he have Aſſets by 
diſcent: But if the Maxime had been general, 
that the Heir ſhould © be bound in that Caſe 


without any Aﬀets, or if it were ordained by 


Statute that it ſhould be fo, I think that both 
the Maxime and the Statute ſhould well ſtand 
with Conſcience. And like Law is, where a 
Man is vouched as Heir, he may enter as he that 
hath nothing by Diſcent : But where he claimeth 
the Land in his own Right, there the Warranty 
of his Anceftor fhall be a Bar to him, though 
he have no Aſſets from the ſame Anceſtor : And 
though it be ſaid in Ezechiel cap. 18. That the Son 


Hull not bear the Mic tedniſi of the Father, that 


is underſtood Spiritually, But as to Temporal 


Goods, the Opinion ef the Doctors is, that the 


Son ſometime may bear the Offence of his Father. 
Dor. Now that I have heard thy Mind in 
this Caſe, I will take Adviſement- therein till a 


better Leiſure, and will now ee to another 


Queſtion. 


Stud. I pray thee do- as thou fayeſt, and I ſhall 
wich good-will make Anſwer thereto as well : Ag 
can, | 


CHAP. 
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1 The third Queſtion of the Doctor; If a Man 


proſecute a collateral Warranty, to extinf#.a 
Right that be knoweth another Man bath'to 
hors. ry whether it be 4 Bar in — 
as it is in Law, or not? 


Dos. A Man is difſeiſed of certain Land, the 
1 Diffeifor ſelleth the Land, c. the A- 

lienee knowing of the Diſſeiſin, obtaineth a Re- 

leaſe with a Warranty of an Anceſtor collateral 


to the Diſſeiſee, that knoweth alſo the Right of 


the Diffeifee ; that Anceſtor collateral dieth, after 


whoſe Death the Warranty deſcendeth upon the 


Diffeiſee : Whether may the Alienee in that Caſe 
hold the Land in Conſcience as he may by the Law? 
Stud. Sith the Warranty is deſcended upon 
him, whereby he is barred in the Law, methink- 
eth that he ſhall alſo be barred in Conſcience ; and 
that this Caſe is like to the Caſe in the next 
Chapter before, wherein I have ſaid, that (as 
methinketh) it is a Bar in Conſcience. 

De#z. Though it might be taken for a Bar in 
Conſcience in that Caſe, yet methinketh in this 
Caſe it cannot. For in that Caſe the younger 
Brother entered as Heir, knowing none other 
but that he was Heir of Right, and after, when 


he ſold the Land, the Buyer knew not but that 


he that ſold it had good Right to fell it, and ſo 
he was ignorant of the Title of the eldeſt Bro- 
ther; and that Ignorance came by the Default 
and Abſence of himſelf that was the eldeſt Bro- 
ther: But in this Caſe as well the Buyer, as 
he that made the collateral Warranty, knew the 
: bt of the Difſciſce, and did that they could 
to 
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1 to extindt the Right and ſo they did as t 
* would not ſhould Rave been done to them: wor 
1 ſo it ſeemeth that he that hath the Land may not 


1 with Conſcience keep it. 
LS. Stud. Though it be as thou ſayeſt that all they 
þ \ offended in obtaining of the ſaid collateral War- 


ranty ; yet ſuch Offence is not to be conſidered 
1 in the Law, but it be in yery ſpecial Caſes: For 
7 if ſuch Alledgings ſhould be accepted in the Law; 
1 Releaſes and other Writings ſhould: be of ſmall 

Effet, and upon every light Surmiſe all Wri. 
tings might come in Trial, whether they were 


3 made with Conſcience or not. Therefore to 
1 avoid that Inconvenience, the Law will drive 
ip: the Party. to anſwer only whether it be his Deed 
0. or not, and not whether the Deed were made with 


Conſcience or againſt Conſcience: And though 
„ the Party may be at a miſchief thereby, yet the 
Law will rather ſuffer the Miſchief than the ſaid 
| Inconvenience. And like Law is, if a Woman- 
covert for dread of her Huſband by compulſion of 
him levy a Fine, yet the Woman after her Huſ- 
band's Death ſhall not be admitted to ſhew that 
Matter in avoiding of the Fine, for the Inconve- 
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1 2 that might follow thereupon. And after 
ute Opinion of many Men, there is no Remedy 
1 in theſe Caſes in the Chancery. For they ſay that 
1 where the Common Law, in Cafes concerning 
| . Inheritance, putteth the Party upon any Averment 
4 4 | for eſchewing of an Inconvenience that might fol- 
1 low of it among the People, that if the ſame In- 
3 convenience ſhould follow in the Chancery, if the 
1 ſame Matter would be pleaded there, that no 
1 ' Subpena ſhould lie in ſuch Caſes: And fo it is in 
| | the Caſes before rehearſed; for as much Vexation, 


Delay, Cofts and Expences might grow to the 


n. if he ſhould be be put to anſwer to ſuch 
Aver- 
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Averments in the 


that bought the Land in this Caſe may with good 
Conſcience hold the Land, becauſe he ſhall not 


be compelled by no Law to reſtore it; but that 


ke is in Conſcience and by the Law of Reaſon 
bound to reſtore it, or otherwiſe to recompence 
the Party, ſo as he ſhall be contented. And I 
ſuppoſe verily it is ſo, if he will keep his Soul 
out of Peril and Danger. And after ſome Men, 
to theſe Caſes may be reſembled the Caſe of a 
Fine with Non-claim, that is remembred before 

in the twenty-fourth Chapter of this Book, where 
a ay 5 knowing another to have Right to certain 
Land, cauſeth a Fine to be levied thereof with 
Proclamation,' and the other ſuffereth five Years 
to paſs without Claim; in that Caſe he hath no 
Remedy neither by Common Law, nor by Sub- 
pœna, and that yet he that levied the Fine is 
bound to reftore the Land in Conſcience, And 
methinketh I could right well agree, tiat it ſhould 
be ſo in this Caſe, and that ſpecially, becauſe the 
Party himſelf knoweth perfectly that the ſaid 
collateral Wau was obtained by Covin and 
againſt Conſcience, 


CRAP I. 


¶ The fourth Queſtion of the Doctor is of the 
. Wreck of the Sea. 


Doc. I Pray thee let me now heat thy Mind 
hos 4 the Law of England 3 
Goods that be wrecked upon the Sea may ſtan 
with aufen, for I am in great doubt of it. 
N Stud, 


CHAPTER, Bc; _ 


„ a8 if fog were put 
to anſwer for. them at the Common Law: And 
therefore they think that no Subpena lieth in the 
ſaid Caſes, ne in other like unto them. Nevertheleſs 
I do not take it that their Opinion is, that he 
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1 Dir. The Statute of aft. 1. that ſpeaketh 
|. &f Wrecks is, That if any Man, Dog, or Cat, 
* come alive unto the Land out of a Ship, or 
Bunge, that it ſhall not be judged for Wreck: 
So that if the Party to whom the Goods belong 
Come within a Year and a Day, and prove them 
d be bis chat he ſhall have them; or elſe that 
| |} they ſhall remain to the King. And methinketh 
i 4 that the ſaid Statute ſtandeth not with Conſci- 5 
ence; for there is no lawful Cauſe why the Party 5 
ought to forfeit his Goods, ne the King or Lords : 
_ ought to have them, for there is no Cauſe of 
Forfeiture in the Party, but rather a Cauſe of 
Sorrow or Heavineſs; and ſo the Law ſeemeth 
to add Sorrow upon Sorrow. And therefore 
Doctors hold commonly, That he that hath ſuch 
Goods is bound to Reftitution, and that no Cu- 
from may help; for they ſay it is againſt the 
Commandment of God, Levit. 19. where it is 
commanded, that a Man ſball love bis Neighbour 
as himſelf, and that they fay he doth not that ta- 
keth away his Neighbour's Goods. But they 
agree, That if any Man have Coſt and Labour 
for the faving of fach Goods wrecked, ſpecially 
br ſuch Goods as would periſh if they lay ſtill 
f +. in the Water, as Sugar, Paper, Salt, Meal, and 
ob ſuch other, that he ought to be allowed for his 
* Coſts and Labour, but he muſt reſtore the Goods, 
except he could not fave them without putting 
his Life in Jeopardy for them; and then if he put 
his Life in ſuch Jeopardy, and the Owner by com- 
mon Preſumption had had no way to have ſaved 
them, then it is moſt commonly holden that he 
| | may keep the Goods in Conſcience, - But of other 5 
'f -. Goods that would not fo lightly periſh, but that I 
4 5 p ; 54 | 4 | : 14 8 


N ee ee enen, NO eee, 8 e a 


e * 
r — E 
IF" a ag A EP Sr prati's, ace q 
. 3 rr — — . 
* W 9 — 4 
x ” 
a 
- as. 2 
3 7 
> ö 
* 2 mt 


j 


: e rome t noma ns 
— + 7 FILES > RR 7 
3 2 WE ue TO 
1 eee %% K 
eee 7 
- th * 2 R 


«i Ir on es Coat. worden, 8 

W Df £50 oe NE ikXñi 8 

e eee Sg 8 N 
8 ee ls VR a 


3 e 9 5 4 
3 VCC 
r n r 58 $4.9 
. V 
N IV be too nd IO EET ob DIES 4 a 
5 8 5 
PCC 


el r 
TTT 5 te RIINS x 
4 e * 


NA e i n 


+ 8 e 
* S 9 
S n . 
„ I BN IT 31 3 
er SER. 


EP n 
* 


. 


— 
n 


tl 


3 


nA TEA LI. 297 


any Peril of Life, the Takers of them be bound 
to Reſtitution to the Owner, whether he come. 
within the Year or after the Year. 

And methinketh this Cafe is ſomewhat like 
to a Caſe that I mall pat, If there were a Law 
and Cuſtom in this Realm, or if it were ordained” 
by Statute, that if 


Realm in Pilgrimage, and died, that all his Goods 


ſkould be forfeit; that Law ſhould be againſt. 


Conſcience, for there i is no Cauſe reaſonable why 
the ſaid Goods thould be forfeit : And no more 
methinketh there is of Wreck. 


Stun. There be divers Caſes where a Man 


ſhall leeſe his Goods, and no Default in him: 
As where Beaſts ſtray away from a Man, and 
they be taken up and proclaimed, and the Owner 
hath not heard of them within the Year and the 


Day, though he made. ſufficient Diligence to have 


heard of them; yet the Goods be forfeited, and 


no Default in Rial. And fo it is where a M²an 


killeth another with the Sword of Jebn at Stile, 


the Sword ſhall be forfeit as a Deodand, and yet 


no Default is in the Owner. And fo methink< 
eth it may be in this Caſe; and that fith the 


Common Law, before the ſaid Statute, was, 
That the Goods wrecked upon the Sea ſhall be 
 forteit to the King, that they be alſo forfeited 


now after the Statute, except they be ſaved: by 
following the Statute ; for the Law muſt needs 
reduce the Properties of all Goods to ſome Man; 
and when the Goods be wrecked, it ſeemeth the 
Property is in'no Man: But admit that the Pro- 


perty remain ſtill in the Owner, then if the 


Owner, percaſe, would never claim, then it 
ſhould not be known who ought to have them, 
| N 2 1 


— 
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ie Owner might of common Preſumption fave” 
them himſelf, or- that might be faved without” 


Alien came through the 
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and ſo might be deſtroyed, and no Profit 
come of them: Wherefore methinketh it reaſon- 
able that the. Law ſhall appoint who ought to have 
them, and that hath the Law appointed to the 
King, as Sovereign and Head over the People. 
Doc. In the Caſes that thou haſt put before 
of the Stray and Deodand there be Conſiderations 
why they be forfeit, but it is not ſo here: And 
methinketh that in this Caſe, it were not unrea- 
ſonable that the Law would ſuffer any Man that 
would take them, to take and keep them to the 
Ute of the Owner, ſaving his reaſonable Expen- 
ces; and, this methinketh were more reaſonable i 3 
Law, than to pull the Property out of the Owner | 3 
without Cauſe. But if a Man in the Sea caſt I 3 
his Goods out of the Ship as forſaken, there 
1 hold that every Man may take them 
that will: But otherwiſe it is (as they 
475 71 he throw them out for fear that they 
ſhould overcharge the Ship. = 2 
Stud. There is no lack Law in this Realm of 
Goods forſaken: For though a Man wave the | 1 
Poſſeſſion of his Goods, and faith he forſaketh 
them, yet by the Law of the Realm the Pro- 
perty remaineth till in him, and he may ſeiſe 
them after when he will, And if any Man in 
the mean time put the Goods in Safeguard to the F 
. Uſe of the Owner, I think he doth lawfully, and F 
1 that he ſhall be allowed for his reaſonable A == 
N ces in that Behalf, as he ſhall be of Goods found; | 
but he ſhall have no Property in them, no more 
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ll than in Goods found. And H would agree, That 
8 if a Man preſcribe, that if he find any Goods 
1 within his Manor, that-he ſhould have them as 
* his own, that that Preſcription were void : For 

there is no Conſideration how the Preſcription 


might 
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tight have a lawful Beginning, but in this n 
methinketh there is. 

Dock. What is that? 

Stud. It is this: The King, of the old Cuſtorn- 
of the Realm, as the Lord of the narrow Sea, 
is bound, as it is faid, to ſcour the Sea of the 
Pirates and petit Robbers of the Sea; and ſo it 
is read of the noble King Saint Edgar, that be 
would twice in the Year ſcour the Sea of ſuch 
Pirates: But I mean not thereby that the King 
is bound to conduct his Merchants upon the Sea 
againſt all outward Enemies, but that he is bound 
only to put away ſuch Pirates and petit Robbers. 
And becauſe that cannot be done without great 
Charge, it is not unreaſonable if he have ſuch' 
Goods as be wrecked upon the Sea toward the 
Charge. 

Do#e?, Upon that Reaſon I wil take a Reſpite 
till another — . 


c HA p. LIL. 


« 2 be fifth Queſtion of the Detor ; Whether 
it and with Conſcience to probibit a fury 
of Meat and Drink Fill they be agreed. 


JP one of the ewotes Men of an Enqueſt know 


the very Truth of his own Knowledge, and 

inſtructeth His Fellows thereof, and they will in 
no wiſe give Credence to him, and thereupon, be- 
cauſe Meat and Drink is prohibited them, he is 
driven to that Point, that either he muſt aſſent 
to them, and give their Verdict againſt. his own 
Knowledge, and againſt his own Conſcience, or 
die for lack of Meat: How may the Law then 
ſtand with Conſcience, that will drive an Inno- 
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cent to that E 


to be famiſhed and fie for ley of Meat? 


Stud. I take not the Law of the Realm to be, 
that the Jury after they be ſworn may not cat 
nor drink till they be agreed of the Verdict: But 
Truth it is, there is a Maxime and an old Cuſtom 
in the Law, that they ſhall not eat nor drink 
after they be ſworn, till they have given their 
Verdict, without the Aſſent and Licence of the 


Juſtices. And that is ordained by the Law for 
_efchewing of divers 7 an pp that might 
if they ſhould 


follow thereupon, and that fp 
eat or drink at the Colts of the Parties; and there- 
ore if they do contrary, it may be laid in an Ar- 
zeſt of the judgment: But, with the Aﬀent of 
be Juſtices. they may both eat and drink. As 
if any of the Jurors fall ſick before they be agreed 


F of their Verdict, {9 fore that he may not com- 
mune of the Verdict, then by the of the 


Juſtices he may bave Meat — Drink, and alſo 
ſuch other things as be neceſſary for bim ; and 
His Fellows alſo at their own Coſts, or at the in- 
different Coſts of the Parties, if they ſo agree, or 


by the Aﬀent of the Juftices, may both eat and 


drink. And therefore if the Caſe happen that 
thou now ſpeakeſt of, and that the Jury can in 
no. wiſe agree in their Verdict, and that appear- 


2 to the Juſtices by Examination, the Juſtices 


in that Caſe ſuffer them to have both Meat 
and Drinks for a Time, to fee whether they will 


agree: 
that the Juſtices may ſet ſuch Order in the Mat- 
der as ſhall ſeem to them by their Diſcretion to 


ſtand with Reaſon and Conſcience, by awarding 


of à ne Enqueſt, and by ſetting Fine upon them 
that they ſhall find in Default, or otherwiſe as 


they ſhall think belt by their Diſcretion Wer as 


And if they will in no wiſe agree, I think 
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they may do if one of the Jury die before Verdiet, 
or if any other like Caualtie fall in that behalf, 
But N the Juſtices ought to do in that Caſe 


that thou haſt put, in r eee en 


not vet of at this Time, 


e C 1 A p. N 
4 The fixth Quel ian of the Dotior ; in hether 


the Colours that be given at the Common Law © 
in Afiſes, Aftions of Treſpaſs, and divers 


other Aclians, ſtand with Conſcience, becauſe 
they be moſt common feigned, and be not true. 


| Das. Pray thee let me hear thy Mind to what 

Intent ſuch Colours be given, and fith 

15 they be commonly untrue, - how they may ſtand 
Witt Contience? | 

Stud. The Cauſe why ſuch Colours be given 

is this: There is a Maxim and a Ground of the 

Law of England, that if the Deſendant or Te- 

nant in any 1 plead a Plea that amounteth 

to the general Iflue, that he ſhall be compelled 

to take the general Iſſue; and if he will not, he 


ſhall be condemned for lack of anſwer: And ke 


general Iſſue in \ fee 3 is, That he thas's is named 
the Diſſeiior Rath dene no Wrong, nor no Diſ- 
ſeiſin; and in a Writ of Entry in the Naturs of 
Aſſiſe the general Iſſue is, That he diſſeiſed him 


— and in an Action of Treſpaſs, that he is not 


po „ And & every Action hath his general 
Tie aſſigned by the Law: And the Tenant muſt 
of Neceflity either take the general Iſſue, or-plead 


fome Plea in Abatement of the Writ, to the Juriſ- 


dition, to the Party, or elſe ſome Bar, or ſome 


—_— by wap of Concluſion, And therefore if 


N 4 John 


36 DIALOGUE 'n, 
John at Stile infeoff H. Hart of Land, and a 
tranger bringeth an Aſſiſe againſt the ſaid H. Hart 
for the Land, whoſe Title he knoweth not; in 
this Caſe, if he ſhould be compelled to plead to 
the Point of the Aſſiſe, that is to ſay, that he 
hath done no Wrong, ne no Diſſeiſin, the Mat- 
ter ſhould be put to the Mouths of twelve Lay- 
men, which be not learned in the Law; and 
therefore better it is that the Law be fo ordered, 
4 that it be put in the Determination of the Judges, 
- than of Lay-men. And if the ſaid H. Hart, in 
1 the Caſe before rehearſed, would plead in Bar of FE 
the Aſſiſe, that Fobn at Stile was ſeiſed, and en- EZ 
feoffed him, by Force -whereof he entered, and I] 
| '- | aſked Judgment if that Aſſiſe ſhould lie againſt Þ 
1 bim; that Plea were not good, for it amounteth I 
: but to the general Iſſue; and therefore he ſhall be 4 
compelled to take the general Iſſue, or elſe the 5 
Aſſiſe ſhall be awarded againſt him for lack of An- 
ſwer. And therefore to the Intent the Matter 
may be ſh-wed and pleaded before the Judges, ra- 
ther than before the Jury, the Tenants uſe to give 
the Plaintiff a Colour, that is to fay, a Colour of 
' -_ - Action, whereby it ſhall appear that it were hurt- 
3 ful to the Tenant to put that Matter that he 
F pleadeth to the Judgment of twelve Men: And 
1" the moſt common Colour that is uſed in this Caſe 1 
1 is this: When he hath pleaded that ſuch a Man - 
1 _ enfeoffed him, as before appeareth, it is uſed that 
14 he ſhall plead farther, and ſay that the Plaintiff 
N - claiming by a Colour of a Deed of Feoffment 
made by the faid Feoffor before the Feoffment 
made to him, where no Right paſſed by the 
Deed, entred, upon whom he entred, and aſked 
Judgment if the Aſſiſe lie againſt him. In this 
Caſe, becauſe it appeareth to be a doubt to un- 
learned Men, whether the Land paſſed TO 


. IE, LT EN EEE Is n 
8 . . "AT 
RELA DES 8 e 


F 
8 ö 8 
eee ee 


„ 


22 
* > . 
171777 nee? er RR rt Pn; 
FEA 1 5 U 323. 


my 
2 


CHAPTER Lk 297 
Deed without Livery or not, therefore the Law 


ſuffereth the Tenant to have that ſpecial Matter 


to bring the Matter to the Determination of the 
Judges. And in ſuch Cafe the Judges may not 


put the Tenant from the Plea, for they knew not 
as Judges but that it is true; and fo if any De- 


fault be, it is in the Tenant, and not in the 


Court. And though the Truth be, That there 


were no ſuch Deed of Feoffment made to the Plain · 


_ tiff as the Tenant pleadeth; yet methinketh there 


is no Default in the Tenant, for he doth it to a 
Intent, as before appeareth. -_ 
Dot. If the Tenant know that the Feollor 


made no ſuch Deed of Feoffment to the Plaintiff, 


then there is a Default in the Tenant to plead it, 
for he wittingly faith againſt the Truth; and it 
is holden by all Doctors, that every Lie is an Of- 
fence, more or leſs; for if it be of Malice, and-to 
the Hurt of his Neighbour, then it is called men- 
dacium pernicigſum, and that is deadly Sin; and 
if it be in Sport, and to the Hurt of no Man, nor 
of Cuſtom uſed, ne of Pleaſure that he hath in 


lying, then it is venial Sin, and it is called in Latin 


mendacium jocuſum; and if it be to the Profit of his 


Neighbour, and to the Hurt of no Man, then it 
is alſo venial Sin, and it is called in Latin menda- 
cium officioſum; and though it be the leaſt of thoſe 
three, yet it is a venial Sin, and would be e- 


chewed. 
Stud. Though the Midwives of Agypt lied when 
they had reſerved the Male-Children of the H- 


brews, ſaying to the King Pharaoh, that the He- 
brews had Women that were cunning in the fame | 


Craft, which ere they came had reſerved the Chil- 


_ dren alive, where indeed they themſelves of pi 


and of dread of God reſerved them; yet Saint £ 
erome expoundeth the Text following, ) which faith, 
N 5 That 
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gs DIALOGUE: I. 
That our Lord.therefore gave chem Houſes, that 


| So oh underſiped,.. that he gave them ſpiritual 
uſes, and that they had therefore eternal Re- 


ward; And if they ſinned by that Lie, although 


it were but venial, yet I cannot ſee baſe he 
ſhould have therefore eternal Reward, And al 
if a Man, intending to ſlay another, aſk me where 


that Man is; is it not better for. me to lie, and 
ſay I cannot tell where he is, though I know it, 
than to ſhew where he is, whereupon Murther 
Mhould follow? 

Dee. The Deed that the Midwives of b. did, 


in faying the Children, was meritorious, and de- 


Jerved Reward everlaſting, if they believed in God, 
and did 2 Deeds beſide, as it is to ſuppoſe they 
did, when they ſor the Love of God refuſed the 
Death of the nnocents: And then though they 
made a Lie after, which was but venial Sin, that 
could not take from them their Reward, for a 


venial Sin doth not utterly extinct Charity, but let- 


-teth the Fervour thereof: And therefore it may 
well ſtand with the Words of Saint Hierome, that 


they had for their good Deed eternal Houſes, and 
yet the Lie that they made to be a venial Sin: But 
-pevettheleſs,' if ſuch a Lie that is of it ſelf but ve- 


Alal, be affirmed with an Oath, it is always mor- 


al, if he know it be falſe that he ſweareth. And 


to the other-Qyeſtion, it is not like to this Que- 


ſtion that we have in Hand, as me ſeemeth: For 


ſoinetime a Man for the eſchewiug of the greater 


Exil may do a leſs Evil, and then the leſs is no Of- 
ſence in him; and ſo it is in the Caſe that thou batt 
put, wherein becauſe it is leſs Offence to ſay he 
Rex. not where he is, though he know where 

he is, than it is to ſhew where he is, whereupon 
Murther ſhould follow, it is therefore no Sin to 


pc he a where he is; For ovary Man i 
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— to love his Neighbour, and if he ſſiew' in 
this Caſe where he is, knowing his Death ſhauld 
follow thereupon, it ſeemeth 70 he loved him not, 


Ban in the Caſe that we be in here, there is no 
ſuch Sin eſchewed : For though the Party plead- 
eth the general Iſſue, the Jury might find the 
Truth in e my thing; and therefore in that he 
faith that the Plaintiff, claiming it by the Colour 
of a Deed of Feoffment, where nought paſſed, 
entred, Sc. knowing that there was no ſuch 
Feoffmentg/it was a Lie in him, and a venial Sin, 
as methinketh. And every Man is bound to ſuf- 
fer a deadly- Sin in his Neighbour, rather than a 
venial Sin in himſelf, 


Stud. Though the Jury upon a general Iſſue 


may find the Truth, as thou ſayeſt, yet it is much 
more dangerous to the Jury to inquire of many 
Points, than to inquire only of one Point. And 
foraſmuch as our Lord hath given a Command- 
ment to every Man upon his Neighbour; there- 


fore every Man is bound to force as much as in 


him is, that by him no Occaſion of Offence come 
to his Neighbour. And for the ſame Cauſe the 
Law hath ordained divers Maxims and Principles, 
whereby Iſſue in the King's Court may be joined 
upon one Point in certain, as nigh as be, 

and not generally, leſt Offence might ollow 
thereupon againſt God, and a Hurt alſo unto the 
Jury. Wherefore it ſeemeth that he loveth not 
his Neighbour as himſelf, ne that he doth not as he 


would be done to, that 'offereth ſuch Danger to 


his Neighbour, where he may well and conveni- 


ently keep it from him, if he will follow: the Or- 


der of the Law; and it ſeemeth that he putter 
himſelf wilfully in Jeopardy that doth: it, as it is 
| .wiitten, N 3. Qui amat ä in itlo peri- 


ne that he did not to him as he would be done tu. 
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bit, that is to ſay, he that loveth Peril ſhall periſh 
init, and he that putteth his Neighbour in Peril 


to offend, Pm himſelf in the ſame, and fo 
o, meſeemeth, that would wilfully 


mould he d 
take the general Iſſue, where he might conveni- 
ently have the ſpecial Matter. And furthermore, 
it is no Offence in Princes and Rulers to ſuffer 
Contracts, and buying and ſelling in Markets and 
Fairs, though both Perjury and Deceit ſhould fol- 
low thereupon ;- becauſe ſuch Contracts be neceſ- 
fary for the Commonwealth: So it ſeemeth like- 


wile, that there is no Default in the Party that 
— ſuch a ſpecial Matter, to avoid from his 


eighbour the danger of Perjury, ne yet in the 


Court, though they induce him to it, as they do 


ſometime for the Intent before rehearſed. And in 


like wife ſome will fay, That if Rulers of Cities 


and Commonalties ſometime for the Puniſhment 
of Felons, Murtherers, and ſuch other Offenders, 
will (to the Intent they would have them con- 


-feſs the truth) to them that be ſuſpected, that 
they be informed of ſuch certain Defaults or Miſ— 


demeanors in the Offenders, and that they do to 
the Intent to have them confefs the Truth, that 


though they were not ſo informed, that yet it is 


no Offence to ſay they were fo informed, becauſe 


2 do it for the common Wealth: For if Of- 


were ſuffered to go unpuniſhed, the Com- 
monwealth would eftſoous decay and utterly periſh. 
Daft. I will take adviſement upon thy Reaſon 
In this Matter till another Seaſon, and I Will now 
_aſk thee another Queſtion fomewhat like unto this: 


I pray thee let mie hear thy Mind therein. 


Stud. Let me hear thy Queſtion, and I ſhall 
NT EE AT ed 


CHAP, 


Aa 16” 14 N * % - 4 
u... ˙ OUR PR ²˙Ü¹ĩiae T 
© Af 9 2 _— — DE 


201 A | 
+ 5 54 
* bg 4 
w# 7+ # » 
Y 
* : * . ; 


CHAP. IIV. 


4 The ſeventh Queſtion of the Doctor, con- 

cerning the Pleadings in Aſiſe, whereby the 
Tenants uſe ſometime to plead in ſuch Man- 
ner that they ſhall. confeſs no Outer. 


Deer. T'is commonly uſed, as I have ki 
3 ſay, that when the Tenant in Aſſiſe 
that a Stranger was ſeiſed and enfeoffed 
1 and giveth the Plaintiff a Colour in ſuch 
Manner as before appeareth in the forty- eighth 
Chapter, that the Tenant many Times, When 
he hath pleaded thus, and the Plaintiff claiming 
by a Colour of a Deed of Feoffment made the 
faid Stranger, where nought paſſed by the | 
entred; and that then they uſe to lay farther, 
upon whom A. B. entred, upon whom the Te- 
nant entred; where indeed the ſaid A. B. never 
entred, ne haply there was no ſuch Man: How 
can this Pleading be excuſed of an Untruth? And 
what reaſonable Cauſe can be why ſuch a Plead- 
ing ſhould be ſuffered againſt the Truth) 
Stud, The Cauſe wh ke Manner of Pleading 
is ſuffered is this: If the Tenant by his pleadi 
confeſſed an immediate Entry upon the Paintife 
or an immediate putting out of the Plaintiff, which 
in French is called an Oufter; then if the Title 
were after found for the Plaintiff, the Tenant by 
his Confeſſion were attainted of the Diſſeiſin. And 
becauſe it may be, that though the Plaintiff have 
— Title to the Land, that yet the Tenant is no 
Diſſeiſor, therefore the Tenants uſe many Times 
to plead in ſuch Manner as thou haſt ſaid before, 
to fave themſelves from confeſſing of an Ouſter: 
And ſo if there be any Default, it is not in the 
| Court, 
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Court, ne in the Law, for they know not the 
Truth therein till it be-tried, ' And methinketh 
alſo that there is in thid Caſe + right little Default 
or none in the Tenant, nor in Ris Counſel, ſpe- 
"cally if the Counſel know that the Tenant is no 
Diſſeiſot. But as to that Point, I pray thee; that 
as thou haſt taken 2 Reſpice to be adviſed, or that 
thou ſhew thy full Mind in the Queſtion of a 

Colour given in-affiſe, whereof-mention» is made 
in the faid forty-cighth Chapter, that I likewiſe 


_ 3 like 7 this Caſs till er 


| 2 | 
Alt, and feel thy Mind therein, becauſe = 


ſoundeth much to the fame; Effect that the other 


ſuffered in the Law to be pleaded that be 
= he Truth: And I pray thee let me here- 
after know thy Mind in all * Queſtions, and 
thou ſhalt then with a good will know mine. 


Stud. n me the Caſe that thou | 


D If a Man ſteal a Horſe fecretly in the 


1 it is uſed that thereupon he ſhall be indict- 


ed at the King's Suit, and it is uſed that in that 
Indictment it ſhall be ſuppoſed that he ſuch a Day 
and Place with Force and Arms, (that is to fay ) 
.with Staves, Swords, and Knives, &c. feloni- 
.oully ſtole the Horſe againſt the King's Peace; 
and that Form muſt be kept in every Indictment, 


though the Felon had TERS Sword -nor other 


, Weapon with him, but that he came ſecretly 
without Weapon: How can it therefore be ex- 
cuſed, but there | is an e 


Stud; 
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Stud. It is not alledged in the Indictment by 
Matter in Deed that he had ſuch Weapon, for the 


Form of an Indictment is this. bg 
5 Inguiratur pro Damino Rege, þ A. tal die & an- 
na apud talem locum ui & ar mis, videlicet Gladiis, 
te. talem Equum talis hominis cepit, c. 


And then the twelve Men be only charged with 


the Effect of the Bill, that is to ſay, whether he 
be guilty of the Felony or not, and not whether 
he be guilty under dach Manner and Form as the 
Bill ſpecifieth or not: And fo when they ſay Billa 


vera, they ſay true, as they take the Effect of the 
Bill to be. And therefore if there were f alſe 


Latin in the Bill of Indictment, and the Jury 


faith Bills vera, yet their Verdict is true; For 


their Verdict ſtretcheth not to the Truth or fal- 


hood of the Latin, but to the F elony, ne to the 
Form of tbe Words, but to the Effect of the 


Matter; and that is to enquire whether there were 


any ſuch F 1. by the Perſon or not. And 
vary from the Day, from the 


was done in, ſo it vary not from the Shire that 
the Felony was done in, and the Jury faith Hilla 
vera, they have given a true Verdict; for they axe 


dound by their Oath to give their Verdict accord- 


ing to the Effect of the Bill, and not according 


to the Farm of the Bill. And ſo is he that ma- 
. keth a Vow bound likewiſe to that that by the 
Law is the Effect of his Avow, and not only to 


the Words of his Avow. And if a Man ayow 


never to eat white Meat, yet in Time of extreme 
Neceſſity he may eat white Meat, rather than die, 
and not break his Avow, though be affirmed it 
with an Oath: For by the Effect of his Avow 
extreme neceſſity was excepted, though it were 


not expreſly excepted in the Words of the . 
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And ſo likewiſe though the Words of the Bill be, 
to enquire whether ſuch a Man, ſuch a Day and 
Year, and in ſuch a Place, did ſuch a Felony; 
yet the Effect of the Bill is, to enquire whether 


he did the Felony within the Shire or no: And 


therefore the Juſtices before whom ſuch Indict- 
ments be taken moſt commonly inform the Ju 72 
that they are bound to regard the Effect of the 


Bill, and not the Form. And therefore there is 


no untruth in this Caſe, neither in him that 
made the Bill, ne yet in the Jury, as me ſeemeth. 
Doc. But if the Party that owned the Horſe 
bring an Action of Treſpaſs, and declareth that 
the Defendant took the Horſe with Force and 
Arms, where he took him without Force and 
Arms; how may the Plaintiff there be excuſed of 
an untruth? | 
Stud. And if the Plaintiff ſurmiſe an Untruth, 
what is that to the Court, or to the Law? For 
they muſt believe the Plaintiff, till that that he 
faith be denied by the Defendant; and yet as this 


_ - Caſe is, there is no untruth in the Plaintiff, to 


fay he took the Horſe with Force and Arms, 
though he came never ſo ſecretly and without 
Weapon: For every Treſpaſs is in the Law done 


with Foree and Arms; fo that if he be attainted 


and found guilty of the Treſpaſs he is attainted of 
the Force and Arms: And fith the Law judgeth 
every Treſpaſs to be done with Force, therefore 
the Plaintiff faith truly, that he took him with 
Force, as the Law meaneth to be Force. For 
though he took the Horſe as a Felon, yet upon 
the felonious taking the Owner may take an Ac- 
tion of Treſpaſs if he will; for every Felony is a 
Treſpaſs and more. And fo I have ſhewed thee 
ſome Part of my Mind, to prove that in thofe 
Caſes there is no untruth, neither in the Parties, 

: neither 
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3 "neither in the Jury, nor in the Law, Never- ' 
| theleſs, at a better Leiſure I will ſhew thee my 1 
L Mind more fully therein with good will, as thou : 
4 haſt promiſed me to do in the Caſes of Colours of 9 
1 the Aſſiſe and of the Ouſter, that be before re- j 
J EC H A F. . 4 | * 
3 « The eighth Queſtion of the Doctor, Whether 4 
3 the Statute of foriy-froe of Edward the third, [7 
$ of Sylva cædua, ſtand with Conſcience. j 
] Dee, | be the forty- fifth Year of the Reign of 
3 | Edward 3. it was enacted, that a Pro- | g 
4 hibition ſhould lie where a Man is impleaded in FP 
f the Court-Chriſtian for Diſmes of Wood of the wy 
1 Age of twenty- Vears or above, by the Name of 4 
? Sha cadua: How may that Statute ſtand with 5 
3 Conſcience, that is fo directly againſt the Liberty : 
1 of the Church, and that is made of ſuch Things : 
: as the Parliament had no Authority to make any $ 
a Law of? | | 1 
| Stud. It appeareth in the faid Statute, that it is ? 
enacted, That a Prohibition ſhould lie in that ? 
Caſe as it had uſed to do before that Time; and I 
if the Prohibition lay by a Preſcription before the 
Statute, why is not then the Statute good as a 
Confirmation of that Preſcription? 3 
N Dea. If there were ſuch a Preſcription before 
: the Statute, that Preſcription was void; For it . 
1 prohibiteth the Payment of Tithes of Trees of ö 
= the Age of twenty Years or above; and paying of | 
| 3 Tithes is grounded as well upon the Law of God, | 
; as upon the Law of Reaſon; and againſt thoſe { 
Laus lieth no Preſcription, as it is holden moſt : 
, commonly by all Men. J 
| Stud, ; 
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Stud. That there was ſuch a Preſcription before 
the ſaid Statute, and that if a Man before the ſaid 
Statute bad been ſued in the Spiritual Court for 
Tithes of Wood of the Age of twenty Years or 
above, the Prohibition lay, appeareth in the ſaid 
Statute, and it cannot be thought that a Statute 


'that is made by Authority of the whole Realm, 
as well of the King and of the Lords Spiritual 


and "Temporal, as of all the Commons, will re- 
<ite a thing againſtthe Truth. And furthermore, 
I cannot. ſee how it can ho grounded by the Law 
of God, or by the Law n, that the 
tenth Part ſhould be pald for Tate Vi no other 


Portion but that: But I think that it be grounded 


upon the Law of Reaſon, that a Man ſhould give 
2 reaſonable Portion of his Goods Temporal to 
them that miniſter to him Things Spiritual; for 
2 2 Man is bound to honour God of his r 

Xe; and the giving. of ſuch Portion han 


1 


not been only uſed among faithful People, but al- 
io among unfaithful, as it appeareth Cenis 47. 


where Corn was given te the Prieſts in Apt of 
Common Barns. And Saint Paul in his Epiſtles 


13 the Game in many Places; as in his fut 


| y | , N of 
e And in hi 5 pütle to the 
Galatians, Chap, 6. he faith, err is in- 
1, depart of his Goods to 
n. And Saint Lule, 


dam...) that inſiructathb 


Chap: 10. faith Tha the Hhriman is worthy ts 


baue hit hire, All which Sayings may right con- 
veniently' be taken and applied to this Purpoſe, 


So Spiritual Men, which miniſter to the People 
| 111 


tual Things, ought for their Miniſtration to 
have a competent Living of them that they mini- 
ter unto. But that the tenth Part ſhould. be af- 


2 2944 «es So age N dvdr K r {ie WU WR 66," , ; 


| franed for ſuch a Portion, and neither more nor 
leſs, Icannot perceive that that ſhould be ground- 
ed by the Law of Reaſon, nor immediately by 


the Law of God. For before the Law written 


there was no certain Portion aſſigned for the Spi- 
ritual Miniſters, neither the tenth Part, nor the 
twelfth Part, unto the Time of Jacob: For it 
appeareth Gengſis 28. that Jacob avowed to pay 
Diſmes, which was among the Jeu for the 
tenth Part, if our Lord proſpered him in his 
Journey; and if the tenth Part had been his Duty 
before that Avow, it had been in vain to haye 
avowed it, and ſo it had if it had been. gr 97 
by the Law of Reaſon. And as ta that is 

in the Evangeliſts, and in the new Law, of The, 


it belongeth rather to the giving of Tithes in the 


Time of the old Law, than of the new Law; 28 
it appeareth Matth. 23. and Luke 11. where our 
Lord ſpeaketh to the Phariſees, ſay ing, Ms t0 pass 
Phariſees, that tithe Mints, Rue, "and Herbs, 2 
forget the Judgment and * Charity of Gad; 4 

behaveth you te de, and the ather nat ts onut : the t 
is to fay, it behoveth you to do Juſtice and Charity 
of God, and not to omit paying of Tithes, though 


it be of ſmall Things, as of Mints, Rue, Herbs 


and ſuch 5 And alſo. that the Phariſee faith, 
Luke 17, I pay. ny Tithes for all that I have, it is 
to be. referred to the old Law, not to the Time 
| of the new Law; therefore, as I take it, the pay- 
ing of Tithes, or of a certain Portion to Spiritual 
Men for. their Spiritual Miniſtration to the People, 
hath been grounded in divers Manners, Firſt, be- 
fore the Law written, a certain Portion ſufficient 

for the Spiritual Miniſters was. due to them by the 
Law of Nature, which, after them that be learny 
ed in the Law of the Realm, is called the Law 


of SOL and that Portion is due by all Las. 


And 
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And in the Law written, the Fews were bound to 
ive the tenth Part to their Prieſts, as well by the 
id Avow of Jacob, as by the Law of God in 
the Old Teſtament, called the Judicials. And in 
the new Law the paying of the tenth Part is by a 
Law that is made by the Church. And the Rea- 
fon wherefore the tenth Part was ordained by the 
Churchſto be payed for the Tithe was this: There 
is no Cauſe why the People of the new Law ought 
to pay leſs to the Miniſters of the new Law, than 
the People of the Old Teftament gave to the 
Miniſters of the Old Teſtament : For the Peo- 
ple of the new Law be bound to greater Things 


than the People of the old Law were, as it ap- 


peareth Mat. 5. where it is ſaid, Unleſs your good 
Forks abound above the Worts of the Scribes and 
Phariſees, ye may not enter into the Kingdom of 
"Heaven. And the Sacrifice of the old Law was 
not ſo honourable as the Sacrifice of the new Law 
is: For the Sacrifice of the old Law was only the 
Figure, and the Sacrifice of the new Law is the 
Thing that is figured; that was the Shadow, 
this is the Truth. And therefore the Church 
upon that reaſonable Conſideration ordained, that 
the tenth Part ſhould be paid for the Suſtenance 
the Minifters in the new Law, as it was for 
the Suſtenance of the Miniſters in the old Law); 
and fo that Law with a Cauſe may be increaſed 
or miniſhed to more Portion or to leſs, as ſhall 
be neceſſary for them. | 3 
Doc. It appeareth Gen. 14. that Abraham gave 
to Melchiſedec Diſmes, and that is taken to be 
the tenth Part; and that was long before the Law 
Written: And therefore it is to ſuppoſe, that he 
did that by the Law of God. 
Stud. It appeareth wie, 6 Scripture that he 
did that by the Comm t of God, ne by 


i _y 


as 2 Reaſonable Portion for the Suſtenance of Mel. 


chiſedec and his Miniſters, he did it by the Com- 
mandment of the Law of Reaſon, as before ap- 
peareth ; but that he gave the tenth Part, that. 
was of his free-will, and becauſe he thought it 


ſufficient and reaſonable : But if he had thought 


the twelfth Part or the thirteenth Part had ſufficed, 


he might have given it, and that with good Con- 


ſcience. And fo I ſuppoſe that in the new Law, 
the giving of the tenth Part is by the Law of the 


Church, and not by the Law.of God ; unleſs it 


be taken that the Law of the Church is the Law. 
of God, as it is ſometime taken to be, but not 


appropriately or immediately ; for that is taken 


appropriately to be the Law of God, that is 
contained in Scripture, that is to ſay, in the Old 
Teſtament and in the New. ; | 
Dee. It is ſomewhat dangerous to ſay that 


Tithes be grounded only upon the Law of. the 
Church: For ſome Men, as it is ſaid, ſay that 
Men's Law bindeth not in Conſcience, and fo 
they might happen to make a Boldneſs thereby 
to deny their Tithes. 

Stud. I truſt there be none of that Opinion; 
and if there be, it is great Pity : And neverthe- 
leſs they be compelled in that Cafe by the Law 
of the Church to pay their Tithes, as well as 


they ſhould be if paying of Tithes were grounded 


meerly upon the Law of God. | 
Def. I think well it be as thou ſayeſt, and 


therefore I hold me contented therein, But I 
pray thee ſhew me thy Mind in this Queſtion : 


" for 


If a whole Country preſcribe to pay no Tithes 
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any Revelation. And therefore it is rather to . 
ſuppoſe that he did part of Duty, and part of his 
own free Will : For in that he gave the Diſmes 
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for Corn or Hay, nor ſuch other, whether thou 1 
think chat that Preſcription is good“), © 
Stud. That Queſtion dependeth much upon 

- that that is ſaid before: For if paying of the tenth 
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1 Part be by the Law of Reaſon or by the Law of 

1 God, then the Preſeription is void; but if it be 

1 by the Law of Man, then it is a good Preſcrip- 

| * ' tion, fo that the Miniſters have a ſufficient Por- 
{ tion beſide. _ 3 


| Dost. Fobn Gerſon, which was a Doctor of Di- 
4 vinity, in a Treatiſe that he named Regulz mo- 14 
I raks, faith, that Diſmes be paid to Prieſts by the 14 
_  Siud, The Words that he ſpeaketh there of the 1 
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Matter be theſe, Solutis Decimarum Sacerdlotilus 
&/* de jure divino, quatenus inde fuſtententur; ſed 
quod tam hanc vel illam afſignare, aut in alias reddi- 
tus commutare, 55 Juris exiſlit- That is thus 1 
much to ſay, The paying of Diſmes to Prieſts = 
is of the Law of God, that they may thereby be = 
ſullained ; but to affign this Portion or that, or. 
to change it to other Rents, that is by the Law 
'. 2x And if it ſhould be taken that by that 
ord Decimarum, which in Engliſh is called 
Diſmes or Tithes, that he meant the tenth Part, =: 
and that that tenth Part ſhould be paid for Tithe 1 
by the Law of God, then is the Sentence that 1 
followeth after againſt that Saying ; for as it ap - 
peareth above, the next ſaith afterward thus; 
| ut to aſſign this Portion or that, or to change 
lit into other Rents, belongeth to the Law po- 
>, _ fitiye, hat is, to the Law of Man: And if the 
. tenth Part were affigned by God, then may not 
| a lefs Part be aſſigned by the Law of Man, for 
7 | that ſhould be contrary: to the Law of God, and 
o it ſhould be void, And methinketh that it is 
0 TP „% not 
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ane peared 
any Senterice contrary to the Law of Gel of 
contrary to that he had ſpoken before. A560 0 
ve he meant not by the Term Decimæ, that 
Diſmes ſhould always be taken for the tenth Party 
it appeareth in the fourth Part of his Works, in 
the Weey-Neond Title Literæ, where he ſaith 
thus, Non vocatur Portis Curatis debita Propteres 


Decime, eo quod ſemper fit decima pars, imo eff in- 


terdum vicęſima aut tricgima: That is to ſay, The 
Portion due to Curates is not therefore. called 
Diſmes, for that it is alway the tenth Part, for 


ſometime it is the twentieth or the thirtieth Part. 


And fo it appeareth that by this Word Decimarum 


he meant in the Text before rehearſed a certain 


Portion, and not pfecifely the tenth Part: And 
that the Portion ſhould be paid to Prieſts by the 
Law of God, to ſuſtain them with, taking as it 
ſeemeth the Law of Reaſon in that ſaying for the 
Law of God, as it may one way be well and 
conveniently taken, becauſe the Law of Reaſon is 
given to every reaſonable Creature by God: And 
then. it followeth purſuantly, that it belongeth to 
the Law of Man to aſſign this Portion, or that 
which Neceſſity ſhall require for their Suſtenanee. 
And then his Saying agreeth well to that that is 
ſaid before, that is to ſay, that a certain Portion 


is due for Prieſts, for their ſpiritual grams 


by the Law of Reafon. And then it would fol- 
| low thereupon, that if it were ordained for a 
Law, that all paying of Tithes ſhould from hence- 


forth ceaſe, and that every Curate ſhould have - 
aſſigned to him ſuch certain Portion of Land, 


Rent, or Annuity, as ſhould be ſufficient for 
him, und for fiich Miniſters as ſhould be neceſ- 
fary to be under him, according to the Number 
of the * yn or at Ay 4 
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is a good Preſcription, and that they 

offend that in ſuch Countries paid no Tithes : 
For it were hard to ſay that all the Men of a/y, 
or of the Eaſt Parts, be damned, becauſe they pay 
no Tithes, but a certain Portion als the Cuſtom. 


that he payeth in Recompence thereof more than 
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to that Uſe; Lame Low were good. And 


of Jahn Gerſon as it ſeem- 


that was the M 


eth, in his Words before rehearſed, Where he 

faith, But to change Tithes into other Rents, 
is by the Law poſitive, that is to ſay, by the 
Law of Man. And ſome think that if a whole 


preſcribe. to be quit of both Tithes of 


Country 
Corn and Graſs, ſo that the ſpiritual Miniſters 


have a ſufficient Portion beſide to live upon, that 
7 ſhould not 


Therefore certain it is, to pay ſuch a certain Por- 
tion, as well they 


if the Church aſk it not, it ſeemeth that by that 
not aſking the Church remitteth it; And an Ex- 


ample thereof we may take of the Apoſtle Paul, 


that though he might have taken his neceſſary 
Living of them that he preached to, yet he took 
it not, and nevertheleſs they that gave it him not, 


did not offend, becauſe he did not aſk it. But 


if one Man in a Town would preſcribe to be diſ- 
charged of Tithes of Corn and Graſs, methink- 
eth the Preſcription is not good, unleſs he can 
prove that he recompenſeth it in another thing: 


For it ſeemeth not reaſonable that he ſhould pay 
leſs for his Tithes than his Neighbours do, ſeeing 


that the Spiritual Miniſters are bound to take as 


much Diligence for him, as they be for any other 


of that Pariſh : Wherefore it might ſtand with 


Reaſon that he ſhould be compelled to pay his 


Tithes as his Neighbours do, unleſs he can prove 
the 
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as all other be bound, if the 
Church aſk it, any Cuſtom notwithſtanding. But 
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the a Part in another thing. Neverthulels 1 
leave the Matter to the Judgment of other. And 


then for a farther Proof, though the faid Preſcrip- 


tion of not paying Tithes for Trees of twenty 


Years and above were not good, yet that that of 


Corn and Graſs ſhould be good ſome make this 


Reaſon: they ſay that there is no Tithe but it is 
either a predial- Tithe, or a perſonal Tithe, or a 
mixt Tithe. And they ſay that if a Tithe ſhould 
be paid of Trees when they be ſold, that the 
Tithe were not a predial Tithe ; for the predial 
Tithe of Trees is of ſuch Trees as bring forth 
Fruits and Increaſe yearly, as Apple-trees, Nut- 
trees, Pear-trees, and ſuch other, whereof the 
predial Tithe is the Apples, Nuts, Pears, and 


ſuch other Fruits as come of them+yearly : And 
when the Fruits be tithed, if the Owner after 


ſell the Trees, there is no Tithe due thereby, for 
two Tithes may not be paid of one thing. And 


of thoſe Tithes, that is to ſay, of predial Tithes, 


was the Commandment given in the old Law to 
the Fews, as appeareth Levit. 27, where it is ſaid, 

Ones decime terre, five de pomis arborum, five de 
frugibus, Domini ſunt, & illi ſand: ficantur ; that is 
to fay, All Tithes of the Earth, either of Apples 
of Trees, or of Grains, be our Lord's, and to him 


they be ſanctified: And though the faid Law 


ſpeaketh only of Apples, yet it is underſtood of 


all Manner of Fruits. And becauſe it faith that 


all the Tithes of the Earth be our Lord's, there- 
fore Calves, Lambs, and ſuch other muſt alſo be 
tithed : And they be called by ſ:me Men predial 
_ Tithes, that is to ſay, Tithes that conSepf the 
Graun howbeit they call them only Predials 
mediate ; and they be the ſame Tithes that in this 
Writing be called mixt "Tithes, and the other 
_ Tithes, that i is te tay, Tithes of Apples and Corn, 
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hs 5 fach te be called Prediak 3 © for 
they come immediately of the Ground, and fo do 


not mixt Tithes, as evidently appeareth. 
Dat. But what thinkeſt thou ſhall be the pre- 


dial Tithes of - Athes, | Elms, Saflown, . Alders, 
and ſach other Trees as hear no Fruits whereof 


any Profit cometh ? Why ſhall not the tenth Part 
of the ſelf thing be the Tithe thereof, if they be 
cut down, as well as it is of Corn and Graſs? 
Stud. For I think that there is to that Intent 

great Diverſity between Corn, Graſs, and Trees; 
and that for divers Conſiderations, whereof one 
is this, The Property of Corn and Graſs is not 
to grow over one Year, and if it do, it will periſh 
and come to nought, and ſo the cutting down of 
it is the Perfection and Preſervation thereof, and 
the ſpecial Cauſe that any Increaſe followeth * 
the fame; and therefore * tenth Part of t 
creaſe ſhall be paid as a predial Tithe, and thee 
no Deduction ſhall be made for the Charges of it: 


and fo it is of Sheep and Beafts, that muſt be 


taken and killed in Time, for elſe they may periſh 


and come to nought : But when Trees be felled, 


that felling is not the Perfection of the Trees, 


ne it cauſeth not them to increaſe, but to decay; 
for moſt commonly the Trees would be better, if 


they might grow ſtill. And therefore upon that 
that is the Cauſe of the Decay and Deſtruction 
of them, it ſeems there can no predial Tithe ariſe, 
And ſome Men ſay, that this was the Cauſe why 
our Lord in the ſaid Chapter of Levit. 27. gave no 
Commandment to tithe the TR but the Fruits 


of the Trees only. 


. Doet. It appeareth in Paralis. 31. that the Zews 
in the Time of the King Ezecbias offered in the 


Temple all things that the Ground brought forth ; 


And chat Was Trees a as well as Corn and God. 
Stud, 


1 
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that they did it of their own Devotion, and of a 
Favour That 1 oe had above their Duty to the re- 
pairing of the Temple, which the King Exzechias 
had then commanded to be repaired: And fo that 
Text proveth nothing that Tithe ſhould be 
for Trees. And therefore they ſay farther, that 
Truth it is, that if a Man to the Intent he would 
y no Tithe, would wilfully ſuffer his Corn and 
Graſs to ſtand ſtill and to periſh, he ſhould offend 
Conſcience thereby: 


felled them, (ſo that he do it not of an evil Will 
to the Curate) he offendeth not in Conſcience, 
ne he is not bound to Reſtitution therefore, as he 
ſhould be if it were of Corn and Grafs, as before 
appeareth. And another Diverſity is this: In 
this Caſe of Tithe-wood, the Tithe thereof-would 
ſerve ſo little to that Purpoſe that Tithes be paid 
for, that it is not likely that they that made the 


Law for Payment of Tithes intended that any 


Tithe ſhould be paid for Trees or Wood: For 
the ſpiritual Miniſters muſt of Neceſſity ſpend dai- 
ly and weekly, and therefore the Tithes of Trees 
or Wood, that cometh ſo ſeldom, would ſerve fo 
little to the Purpoſe that it ſhould be paid for, that 
it would not help them in their Neceffity: So that 
if they ſhould be driven to truſt thereto, though 


it might help him in whoſe time it ſhould happen 
to fall, yet it ſhould deceive them that truſted to 
it in the mean time, and alſo ſhould leave the 


Pariſh without any to miniſter to them, 
Doc. I would well agree, that for Trees that. 
bear Fruit there ſhould no predial Tithe be paid 


whenthey be ſold, for the predial Tithe of them 
O 2 
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Saul. It eee not that 1 44 chat by 
the Commandment of God, and therefore it is like 


1 though he ſuffer his 
Trees to ſtand ſtill continually © without felling, 
becauſe he thinketh a Tithe would be aſked if he 


a 1 2 


ts 3 . l 9 


. 


(ot 


F ie. ad rages te Ae NE En ind 


hy. n * Ven my * e e * "I 3 me " 28 1 4 9 N N 9 9 8 * » A 
_ . A N 7- 2 IST I ih. G 5 * 1 9 N „ 3 2 TR * . R Nn 
. r „ CSE 4 1 . IT "PIX S 2 9 F T * N "I be hat 2 5 

R FW LY T wv (22 f 5 n Ki E p * - 

2 You - 1 oo , > . 
3 2 - * 

y 5 ad _ 


"3166 DIALOGUE H. 

|} bs the Fruits that come of them, and ſo there can- 
i not be two Predials of one thing, as thou haſt 
; fſuaid. But of other Trees that bear no Fruit, 


| ; methinketh that a predial Tithe ſhould be paid 
{| When they be fold. And ſo it appeareth that 
i Z - there ought to be by the Conſtitution provincial . 
1 made by the Reverend Father in God, Robert 
FFinchelſey, late Archbiſhop of Canterbury, where 


it is faid and declared, tl at Sz/va cadua is of every f 
kind of Trees that bave Being, in that they ſhould 1 
be cut, or that be able to be cut; whereof we 1 
will, faith he, that the Poſſeſſor of the ſaid Woods 
be compelled by the Cenſures of the Church to 
pay to the Pariſh- Church, or Mother- Church, 
the Tithe, as a real or predial Tithe. And fo by 
Virtue of that Conſtitution provincial a predial 
Tithe ' muſt be paid of ſuch Trees as have no 
Fruit: For I would well agree, that the faid 
Conſtitution provincial ſtretched not to Trees 
that bear Fruit, although the Words be general 
to all Trees, (as before appeareth.) | 
Stud. I take not the Reaſon why a predial Tithe 4 
ſhould not be paid for Trees that bear Fruit, to ; 
be becauſe two predial Tithes cannot be paid for 
one thing: For when the Tithe is paid of Lambs, 
yet ſhall Tithe be paid of Wool of the ſame Sheep; 
for it is paid for another Increaſe: And fo it may 1 
be faid that the Fruit of a Tree is one Increaſe, ” 
and the felling another. But I take the Cauſe to 14 
be, for the two Cauſes before rehearſed; and alſo 
foraſmuch as the felling is not properly an In- 
creaſe of Trees, but a Deſtruction of the Trees, 
as it is ſaid before. And farther, I would hear 
ey Mind upon the faid Conſtitution provincial, 
3 5 will, that Tithe ſhould be paid for Trees 
by the Poſſeſſors of the Wood; that if the Poſſeſſor 
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certain Tins to ſell it in, winks Tithe ſhall the 


Poſſeſſor pay as long as the Wood ſtandeth. | 
Def, I think none, for the predial Tithe co- 


"meth not till the Wood be felled : And a perfo- 
nal Tithe he cannot pay, no more than if a Man 


pluck down his Houſe and ſelleth it, or if ke- fell 


all his Land, in which Caſes I agree well he ſhall 
pay no Tithe, neither perſonal nor predial. | 


Stud. And then I put caſe that the Buyer ſel- 
ſeth the Wood again as it is ſtanding upon the 
Ground to another for CCl, what Tithe 2 
be paid then? _ 

Docr. Then the firſt Buyer ſhall pay Tithe of 


the Surpluſage that he taketh over the C1. that 


he paid as a perſonal Tithe. | 
Stud. And then if the ſecond Buyer after that 
cut it down, and ſell it when it is cut down for 


leſs than he paid, what Tithe ſhall then be paid? 
Doe. Then ſhall he that ſelleth them pay the 
Tithe for the Trees as a predial Tithe. 


Stud. J cannot ſee how that can be: For he 
neither hath the Trees that the predial Tithe 
ſhould be paid for, if any ought to be paid; nor 


he is not Poſſeſſor of the Ground where the Trees 
grow. And therefore if any predial Tithe ſhould 
be paid, it ſhould be paid either by the firſt Poſ- 

ſeſſor by Reaſon of the Words of the faid Conſtitu- 


tion provincial, which be, that the Tithe ſhall be 
paid by the Poſſeſſor of the Wood]; or by the laſt 
Buyer, becauſe he hath the Trees that ſhould be 
tithed : And by the firſt Poſſeſſor the Tithe can- 
not be paid as a Predial ; for he cut them not 
down, ne they were not cut down upon his Bar- 


gain; and by the laſt Buyer it cannot be paid 


neither as a predial Tithe, for the faid Conſti- 
tution ſaith, that the Poſleflor of the Woods 
ſhould be compelled to pay it. And therefore T 
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5 ſuppoſe that the Truth is, that in that Caſe no 
- Tithe ſhall be paid: For as to the laſt Seller, he 
mall pay no perſonal Tithe, for he gained no- 


thing, as it appeareth before; and no predial 
Tithe ſhall be paid, for it ſhould be againſt the 
aid Preſcription ; and alfo the cutting down is 
the Deſtruction of Trees, and not their Preſer- 
vation, as is faid before. . 7 
Dec. Then takeſt thou the faid Conſtitution 


to be of ſmall Effect, as it ſeemeth. 


Stud. I take it to be of this Effect; That of 
Wood above twenty Vears it bindeth not, becauſe 
it is contrary to the Common Law, and to the 
faid Preſcription, that ſtandeth good in the Com- 
mon Law: But of Wood under twenty Years, 


wvhereof Tithe hath been accuſtomed to be paid, the 


Conſtitution is not againft the ſaid Preſcription, 


_ becauſe paying of Tithe under twenty Years is not 
prohibited, but ſuffered by the faid Statute. How- 


beit ſome fay, that by the very Rigour of the Com- 
mon Law Tithes ſhould not be paid for Wood 
under thirty Years, no more than for above rwen- 
ty Years, and that Prohibition in that Caſe lieth 
by the Common Law: Nevertheleſs, becauſe it 


' hath been ſuffered to the contrary, and that in 


many Places Tithe hath been paid thereof, I paſs 


it aver: But where Tithe hath not been paid of 


Wood under —_— I think none ought 
to be paid at this Day in Law nor Conſcience. 


But admit that the faid Conſtitution taketh Effect 


for Payment of the Wood under twenty Years as 


of a predial Tithe, yet I cannot ſee how the 


Tithe thereof ſhouid be paid by the Poſſeſſor of 
the Wood, if he fell them, but that it ſhould be 
paid rather by him that hath the Trees; for the 
Conſtitution is, that the Tithe ſhall be paid as a 
real or predial "Tithe, and that is their Part * 
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the hats Tres as it i of Corn. And if a Man 


buy Corn upon the Groung the Buyer ſhall pay 
the Tithe, and not the Seller: And fo it weuld 
ſeem to be here. And what the Conſtitution 


meant, to decreee the contrary in Tithe Wood, 
J cannot tell, unleſs the Meaning were to indocs.* 
the Owners to pay Tithes of great Trees when 
they fell them to their own Uſe; which methink- 
eth ſhould be very hard to ſtand with Reaſon, 


though the ſaid Statute had never been made, as 
T have faid before, And furthermore, I would 


here (under Correction) move one thing, and 
that is this; That, as it ſeemeth, that they that 


were at the making of the ſaid Conflitucion; and 
knew the ſaid Preſcription, did not follow the 
direct Order of Charity therein fo perfectly as they 
might have done: For when they made the faid 
Conſtitution provineial directly againft the ſaid 
Preſcription, they fet Law againſt Cuſtom, and 
Power againſt Power, and in a Manner the Spi- 
ritualty againſt the r whereby they 
might well know that great Variance and Suit 
would follow. And therefore if they hud clearly 
ſeen that the ſaid 1 had been againſt 
- Conſcience, they ſhould firſt have moved the 
King and his Council, and tHe Nobles of the 
+ Realm, to have aſſen ted A the Reformation of 
that Preſcription, and not to make a Law as it 


were by Authority and Power againſt the Pre-: 
ſcription, and then to threat the People, and make 


them believe that they were all accurſed that kept 
the faid Preſcription, or that maintained it. And 


it ſeemeth to ſtand hardly with Conſcience to re- 
port fo many to ſtand accurſed for following of 


the ſaid Statute and of the ſaid Preſcription as there 
do, and yet to do no more than hath Seek done 
to bring them out of it. 
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Docs. Methinketh that it is not convenient that 
Laymen ſhould argue the Laws and the Deerccs 
or Conſtitutions of the Church; and therefore it 
were better for them to give Credence to ſpiri- 
tual Rulers that have Cure of their Souls, than 
to truſt to their own- Opinions: And if they 
would do fo, then ſuch Matters would much the 
maore rather ceaſe than they will do by ſuch Rea- 
ſonings. | 
Stud. In that that belongeth to the Articles of 
the Faith, I think the People be bound to believe 
the Church, for the Church gathered together in 
the Holy Ghoſt cannot err in ſuch things as be- 
long to the Catholick Faith: But where the Church 
maketh any Laws whereby the Goods or Poſſeſ- 
ſions of the People may be bound, or by this Oc- 
c aſion or that may be . from them, there the 
People may lawfully reaſon whether the Laws 
bind them or not; for in ſuch Laws the Church 
may err and be deceived, and deceive other, either 
for Singularity, or for Covertiſe, or ſome other 
Cauſe. And for that Conſideration it pertaineth 
maoſt to them that be learned in the Law of the 
Realm to know ſuch Laws of the Church as treat 
of the ordering of Lands or Goods, and to ſee 
whether they may ſtand with the Laws of the 4 
Realm or not. And therefore it is neceſſary for E 
them to know the Laws of the Church that treat 
of Diſmes, of Executors, of Teſtaments, of Le- 
it gacies, Baſtardy, Matrimony, and divers other, 
| ; herein they be bound to know when the Law of 
4 4 the Church muſt be followed, and when the Law 
3 4 of the Realm: Whereof becauſe it is not our Pur- 
j to treat, I leave to ſpeak any more at this Time, 
# and will reſort again to ſpeak of Tithes; wherein 
$ I ſome Men fay that of Tin, Coal, and Lead; no 
F i Tithe ſhould be 2825 when _ be ſold _ the Owner 
F ; | © 
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CHAPTER LV. zar 


of the Ground, becauſe it is Part of the Inheritance, 
and it is more rather a Deſtruction of the Inhert- 
tance than any Increaſe. And therefore they ſay, 
That if a Man take a Tinwork, and give the 
Lord the tenth Diſh, according to the Cuſtom, 
that the Lord ſhall pay no Tithe of that tenth 
Diſh, neither predial nor perſonal: But if the other 
that taketh the Work have Gains and Advan- 
tage by the Work, it ſeemeth that it were not a- 
gainſt Reaſon that he ſhould pay a perſonal Tithe 
of his Gains, the Charge deducted, 

Doe. I pray thee ſhew me firſt what thou ta- 
keſt for a perſonal Tithe, and upon what Ground 
perſonal Tithes be paid, as thou thinkeſt, ſo that 
one of us miſtake not another therein, 

Stud. Iwill with Good-will, And therefore Hh 
ſhalt underſtand that, as I take it, perſonal. 'Tithes 
be not paid for any Increaſe of the Ground, but 
for ſuch Profit as cometh by the Labour or In- 
duſtry of the Perſon, as by buying and, ſelling, . and 
fuch other: And ſuch perfonal Tithes, as I take it, 


muſt be ordered after the Cuſtom, and the Church 


hath not uſed to levy thoſe Tithes of Compulſion, 
but by Conſcience of the Parties. Nevertheleſs 
Raymond ſaith, that it is good to pay perſonal 
Tithes, or with the Aſſent of the Parſon to di- 
ſtribute them to poor Men, or elſe to pay a cer- 
tain Portion for the whole. But as IJunocent faith, 
where the Cuſtom is that they ſhould be paid, -the 
People be bound to .pay them as well as Predials, 
the Expences deduct, THowbeit in the Church cf 
England they uſe to ſue for ſuch perſonal. Fithes. 


as well as for Predials: And that is by Reaſon of 


the Conſtitution wrong that was made by 
Robert Minchelſey, by the which it was ordained, 
that perſonal I ithes ſhould be paid of Crafts and 
Merchandiſe, and of the Lucre of Buying ard 

O 5 Selling, 
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Selling, and in like wiſe of Carpenters, Smiths, 


"Weavers, Maſons, and all other that work for 


Hire, that — ſhall pay Tithes of their Hire, ex- 
. | will give any certain thing to the Uſe 


or the Light of the Church, if it ſo pleaſe the Par- 
ſon. And in another Place the faid Archbiſhop 


faith, That of the Pawnage of Woods and ſuch 
other things, &c, and of Fiſhings, Trees, Bees, 
Doves, and of divers other things there remembred, 


and cf Crafts, and of Buying and Selling, and of 


the Profits of divers other things there recited, e- 
very Man ſhould help fatisfy competently in the 


4 Church, to the which they be bound to give it 


of Right, no Expences by the giving of the faid 


Tithes deducted or withholden, but only for the 
—_— of Tithes of Crafts, and of Buying and 
Selling. 


And by Reaſon of the ſaid Conftitutions 
-provincial, ſometimes Suits be taken in the Spi- 
'Fitua! Court for perfonal Tithes, and therefore 
many Men do marvel becauſe Deductions many 


imes muſt be referred to the Conſcience of the 


marvet alſo why a Law ſhould 
be made in this Realm for paying of perſonal 


: Tithes, more than there is in other Countries. 


And here I would gladly move thee farther in 


- one thing concerning ſuch perſonal Tithes, to 


know thy Mind therein, and that is, If a Man 
give to another a Horſe, and he ſelleth that Horſe 
for a certain Sum, ſhall he pay any Tithe of that 
dum: 2 "TY | 
Def. What thinkeſt thou therein? 
Stud. I think that he ſhall pay no Tithe: For 


there; as I take it, the Profit cometh not to him 


by his own Induſtry, but by the Gift of another; 


and, as I take it, perſonal Tithes be not paid for 


every Profit or Advantage that cometh newly to a 


Man, except it come by his own Induffry or La- 


hour, 


e e 
* 
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3 bour, and ſo it doth not here. And alſo if he 
ſhould pay Tithe of that he fold the Horſe for, ke 
ſhould pay Tithe for the very whole Value of the 


thing: And, as I take it, the perſonal Tithes for 


Buy ing and Selling ſhall never be paid for the Va- 


lue of the thing, but for the clear Gains of the 


thing. And therefore I take the Caſes before re- 
hearfed, where a Man ſelleth his Land, or pulleth 
down a Houſe and ſelleth the Stuff, that he 
ſhould there pay no Tithe, that it is there to be un- 
derſtood, that he hath that Land or Houſe by Gift 
or by Diſcent: For if a Man buy Land, or buy 
Timber and Stuff of a Houſe, and fell it for Gain, 
I ſuppoſe that he ſhould pay a perſonal Tithe for 
that Gain. And this Caſe is not like to a Feeor 
Annuity granted for Counſe], where the whole 
Fee ſhall be tithed for the Charges deducted, or 
ſome certain Sum for it by Agreement: For there 
the whole Fee cometh for his Counſel, which is 


by his own Induſtry ; but in the other Caſe it is not 
fo. And the ſame Reaſon as for the perſonal Tithe 


might be made of Trees, when they deſcend or 
be given to any Man, and he ſelleth them to ano- 
ther, that he hall pay no perſonal Tithe. 

DoF, Methinketh that if the Horſe amend in 
his keeping, and then he ſell the Horſe, that then 
the Tithe ſhall be paid of that that the Horſe hath. 
increaſed in Value after the Gift: And fo it may 


be of Trees, that he ſhall pay Tithe of that that the 


Trees may be amended after the Gift or Diſcent. 
Stud. Then the Tithe. muſt be the tenth Part of 


the Encreaſe, the Expences deducted: And then 


of Trees the Charges — alſo be deducted, for it 
is then a perfonal Tithe; and there is no Tree 
that is ſo much worth as it hath hurt the Ground 
by the growing: Therefore chere can no perſonal 

Tithe be paid by the Owner of the Ground when 


he 
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1 
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he ſelleth them, though they have De in Bis 
Time. Nevertheleſs I will ſpeak no farther of 
that Matter at this Time, but will ſhew thee, 


-thet if Tiu, Lead, Coal, or Trees be fold, that 


à mixt Tithe cannot grow thereby. For. a mixt 


_ - Tithe is properly of Calves, Lambs, Pigs, and 


. ſuch other that come Part of the Ground that they 
be fed of, and part of the keeping, Induſtry and 
Overſight of the Owners, as it is ſaid before. 


But Tin, Lead and Coal are Part of the Ground 


and of the Freehold, and Trees grow of them- 


ſelves, and be alſo annexed to the Freehold, and 


will grow of themſelves. And alſo the mixt 
Tithe muſt be paid yearly at certain Times ap- 
pointed by the Law or by Cuſtom of the, Country; 
but it may happen that Tin, Lead, Coal, and 
Trees ſhall not be felled or taken in many Veurs, | 
and ſo it ſeemeth it cannot be any mixt Tithe, 


And theſe be ſome of the Reaſons, which they that 
would maintain that Statute and Preſcription to be 


000. make to prove their Intent, as they think. 
„Daß. What think they, if a Man fell the Lops 


of his Wood, whether 00 f > ithe ought on to 


be paid? | 
Stud... They think all one Law of the Tires and 


of the Lops. 


Dot. And if he uſe to fell the Lops once in 


fiſteen or fixteen Years, what hold they then? 


Stud. That all is one. | 
Doc. And what is the Reafon why Tithe ougkt 
not to be paid there as well as for Wood under 


twenty Years? 


Stud, For — fay 1 that the 5 are to be ta- 


ken of the ſame Cues: as the Trees be, what 
Time ſoever they be felled; and that no Cuſtom 


will ſerve in that Caſe ind the Statute, no more 
ann it 2 do of great Trees. Fr 
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Dod. And what hold they of the Bark of the 


Pur 4 


Trees? 
Stud. Teen 1: have not heard of their Oz pini- 
on, but it ſeemeth to be one Law with the Long? 
Doc. I perceive well by that thou haſt faid be- 
fore, that thy Mind is, that if a whole Country 
- preſcribe to be quit of Tithes of Trees, Corn, and 
Gras, or of any other Tithes, that that Pre- 


ſeription is good, ſo that the ſpiritual Miniſters 


have ſufficient beſide to live upon. Doſt thou 
mean ſo? 1 

Stud. Vea verily. 

Do#?. And then I would know thy Ming, if a 
ny Man contrary to that Preſcription were ſ ued in 
the Spiritual Court for Corn and Graſs, or any 
other Tithes, whether a Prohibition ſhould” lie 
in that Caſe as it did after thy Mind before the 
ſaid Statute, where a Man was ſued in the 2 — 1 
tual Court for Tithe-W ood, 

Stud. I think nay. Wag 
Docs. And why not there, as well as it did 
where a Man was ſued for the Tithe- Wood? 

Stud. For as I take it, there is great Diverſi- 
ty between the Cafes, and that for this Cauſe: 
There is a Maxime in the Law of England, that 
if any Suit be taken in the Spiritual Court where- 
by any Goods or Lands might be recovered, 
which after the Grounds of the Law of the Realm 
ought not to be ſued there, though percaſe the 
King's Court ſhall hold no Plea thereof, that yet 
a Prohibition ſhould lie: And after whim it had 
continued long that no Tithes were paid of Wood, 
becauſe of the faid Prohibition, and that after b 
Proceſs of Time ſome Curates began to aſk Tithes 
of Wood, contrary to the Law, and contrary to 
the ſaid Preſcription, ſo that Variance began to 


ariſe between Curates ard their Pariſhioners in 
that 
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that behalf; then for appeaſing the faid Variance 
the faid Statute was made, and that, as it ſeem- 

eth more at the calling on of the Spirituality than 
of the Temporalty : For the Statute doth not ex- 
|= that the Prohibition in that Caſe of 


1 . ood ſhould lie fo largely as ſome ſay it 
4 lay by the Law; howbeit it doth not reſtrain the 
Common Law therein, as it appeareth evidently 
dy the Words of the Statute. And fo after ſome 
Men, it appeareth before the Statute, and alſo af- 
ter the Statute, (as I have touched before) that 
the Spiritual Court ought not in that Caſe to 
have made any Proceſs for Tithe-Wood: And 1 
therefore if they did, a Prohibition lay by the Com- 
mon Law. And like Law is if the Spiritual Court 
make Pyocefs upon ſuch Legacy as by the Law of 
the Realm is void. As if a Man bequeath to one 
another Man's Horſe, and the Spiritual Court 
- thereupon maketh Proceſs to execute that Lega- 
Cy, there a Prohibition lieth : For it appeareth e- | 
vidently in the Libel, if all the Truth appeareth 2 
in the Libel, that in the Law of the Realm the I 
Legacy is void to all Intents; and that he to 
whom. the Legacy is made ſhall neither have the 
Horſe nor the Value of the Horſe. And in like 
wiſe if a Man fell his Land for one hundred 
Pounds, and he is ſued after in the Spiritual Court 
for Tithe of the faid hundred Pounds, there a 
Prohibition ſhall lie; for it appeareth in that Caſe 
openly in the Libel that no Tithe ought to be 
paid, and that the Spiritual Law ought not in that 
Caſe to make any Proceſs whereby the Goods of 
him that ſold the Land might be taken from him 
againſt the Law of the Realm, And upon this 
Ground it is, that if a Man were ſued in the Spi- 
ritual Court now fith the Statute for a Mortuary, 
that a Prohibition ſhould lie, for W e 
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the Libel, that fith the Statute there ought no 
Suit to be taken for Mortuaries: And the fame 

Law is, if any Suit were taken in the Spiritual 
Court for a new Duty, that is of late taken in 
ſome Places upon x ide of Parſonages and Vicar- 
ages, which is called a Dimiſſion noble, for it appear- 
eth evidently in the Libel, if any be made there- 
upon, that no ſuch Proceſs ought by the Law of 
the Realm to be made in that behalf, But in the 
caſe of Tithe- Corn or Graſs, or ſuch other things, 
wherein thou haſt deſired to know my Mind, 
there appeareth nothing in the Libel, but that the 
Suit thereof of Right appertaineth to the Spiritual 
Law, and ſo for any thing that appeareth the Par- 
ty may be holpen in the Spiritual Court by the 
Preſcription, And if the Cafe were fo put, that 
in the Spiritual Court they would not allow the 
faid Preſcription, yet I think no Prohibition ſhall 
lie. For though the Spiritual Judges in a Spiritu- 
al Matter deny the Parties of Juſtice, yet the king's 
Laws cannot reform that, but muſt remit it to 
their Conſcience. But if there were fome Remedy 
Trovided in that Ca ſe, it were well done: For fome 
Men fay, that in the Spiritual Court they will ad- 
mit no Plea againſt Tithes. And alfo if a Com- 
poſition were made by Aſſent of the Patron, and 
alſo of the Ordinary, between a Parſon and one of 
dis Pariſhioners, that the Parſon and his Succeſſors 
ſhould have for a certain Ground ſo many Quar- 
ters of Corn for his Tithe yearly, and after, con- 
trary to the Compoſition, the Parſon in the Spiri- 
tual Court afketh the Tithes as they fall; that in 
this Caſe no Prohibition ſhould lie; ne yet though 
the Cafe were farther put, that the Compoſition 
were pleaded in the Court, and were difallowed: 
But all reſteth in the Conſcience of the Judge Spi- 
ritual, (as is faid before.) Howbeit becauſe ſome be 
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of Opinion that a Prohibition Wy lie in this 
laſt Caſe, therefore I will refer it to the Judgment 
of other: But in the Caſe of Preſcription, before 


rehearſed, I take it for the clearer Caſe, that no 


tion ſhould lie, as I have ſaid before. And 


I beſeech our Lord, that this Matter, and ſuch other 


like thereto, may be ſo charitably looked upon, that 


there be not hereafter ſuch Diviſions, ne ſuch Di- 


verſities of Opinions therein, as has been in time 


paſt, whereby bath followed great Coſts. and 
Charges to many Perſons in this Realm: And 
that hath moved me to ſpeak, ſb far in this Chapter, 


and in divers other Chapters in this preſent Book, 
as I have done: Not intending thereby to give Oc- 
_  calion to any Perſon to withhold. his Tithes that 
of Right ought to be paid, ne to alter the Portion 
therein before accuſtomed; but that (as methink- 


eth) they ought to be claimed by the ſame Title 


as they ought to be paid, and by none other: And 
that it may alſo ſomewhat appear that the ſaid. 
Statute of forty-five Edibard 3. was well and law- 
fully made, and upon a good reaſonable Conſide- 


ration, and that the ſa d Preſcription is good alſo; 


o that no Man was in any Danger of Excom- 
munication for the making of the ſaid Statute, 


nor yet is not for the obſerving thereof, ne yet of 


the ſaid Preſcription, as it is noted by ſome Per- 
ſons that there ſhould be. And thus I commit 
© © thee unto our Lord, who ever have both thee and 


me in his bleſſed keeping everlaſtingly. - Amen. 
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q : For Rent muſt be during the Term, 139. 

| Ot what and whoſe Chattels, ch. 7. Pp. 25. 

| 1 Taken in the Night, and when not, ch. 9. 

| F p. 140. 

For Heriots, and where not, ch. 9. p. 140. 

For Treſpaſs, how maintained, ch. 27. p. 209, 
210. 

How to be demanded, ch. 27. p. 210. 

May be of the Beaſt of a Stranger, . 25. 

. — be 1 in a Church, ch. 36. 8 235 
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Divozce. 
Deſtroys the Marriage, where not, ch. 6. p. 18, 
* 19. 5 
1 Dower, 
| Who ſhall have, and of what, ch. 7. p. 23, - BY 
At what Age, ch. 7. p. 23, 24. 


Of Eſtate Tail determined, ch. 28. p. 9o, gr. 
How and when it ought to be demanded, ch. 13. 


= © 152, 153. 
| „ =: jan: be recovered, ch. 13. p. 153, 


154. 
Defendant 
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A Table of the Principal Matters. 
Defendant * to plead tout f temps priſt. ch. 13, 
P. 155. 
Ot a Seiſin in Law. ch. 15. p. 157. 
Cannot be 2 ch. 22. p. 184. 


Eccleſtaſtical Courts and Laws, ob. 25.1 
p. 198, Oc. 320. 


Entry. 
Juſtifiable; where not, ch. 16. p. 49. 


Equity. 
26» TP how it limits the Law, ch. 16, p. 47. 


Erro2. 
Error communis facit jus, ch, 26. p. 86. 
Ercheat. 
Of Lands, when and for. what, ch. 7. p. 22. 
By Attainder of the eldeſt Son, where not, cb. 8. 


P. 30. 
Shall be in the Lord as the Eſtate of the Lordſhip 
is, and for. no longer time, ch. 18. p. 169, 170. 


Eſcuage. 


Uncertain, is Knights Service, ch. 8. p. 28. 
Certain is Socage Tenure, ch. 8. p. 28. 


P 3 Eltate. 
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A Table of the Principal Matters. 


Eſtate. 


Granted to one FAR ever is but for Life, >. 24. 
* 71. 


_ Eftoppel, 
By matter of Record i is good, 6, 19. p. 59. 


Excommunication. 


Is a Diſability to ſue, where not, ch. 6. p. 18. 


May be affoiled, where not, ch. 32. p. 221, 222. 


Excommunicated Perſon may compel the Judge 
Spiritual to give him his — of Abſolution, 


where not, ch. 32, p. 222. 


| OT. Erecution, 
May be of Land in Uſe, ch. 22. p. 184. 


Erecufozs, 


Shall bave all Goods and Chattels, and- where 


r eh. 9. P. 35. ch. 10. p. 142. 
cb. 24. p. 7 


Shall have "10.0 ſown by Tenant i in Dower, and 


where not, ch. 20. 


Not reſponſible for whe Telgter Treſpaſſes, ch. 10. 


p. 140, Cc. 


Are allowed funeral Expenſes firſt, ch. 10. p. ihe. | 


How they muſt pay Debts, ch. 10. p. 141. 


Muſt pay Debts upon fimple Contract made by 


the a where not, ch, 10. Pp. 141. ch. 24. 


1 2 71. 
How 


i Table of the Principal Matters, 

How and by what Law they began, ch. I0, 
"7 re 

Mak not pay Bonds before the Day, ch. 10. p. 145. 


An Heretick cannot have any, ch. 29. p. 213. 
Muſt pay Contracts before Legacies, ch. 11. 


4 
Sal — the Lands of a Villein, where not, 
ch. 18. p. 170. 
May refuſe a Leaſe, where not, ch. 33. p. 225. 
Is 3 de bonis propriis, where * ch. 33. 


na 
Extinguiſhment. 


Of c by the Purchaſe of Parcel of the 
Land out of which it iſſues, ch. 16. p. 160, &c, 
Of a Rent-Charge what, and what not, ch. 17, 
$. 366. - | Ut: 
Of a Rent-Charge, is as Recovery of the ſame 
Land out of which it doth iſſue, ch. 17. p. 167, 
168. 


Felon and Felony, 


Felony to rob, what not, ch. 8. p. 30. 

Felony to kill one condemned, where not, <<, 41. 
p. 247, &c. 

Felon ſhall forfeit Land and Goods, where not, 
ch. 41. p. 248. 

Not Felony to kill an outlawed Man in the ap- 
prehending ef him if he reſiſt, ch. 41. p. 249. 

Felony in a Gaoler for wilful Eſcape, ch. 42. 
p. 252. : 


Felony to kill one in taking him by Capias, if 


it be without Authority, ch. 41. p. 249. 
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ja pe able of tbe Privo Matters 


Finding of — 


Does not alter the Property of them, ch. 38. 
p. 242. ch. 5 1. p. 292. 


Fine. 


Is due to the King upon the Confeſfion of the 
on, where not, ch. 7. p. 134. 
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: Fines, 
Are to decide Strife, ch. 22. p. 183. 
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Foxfeiture, 


Of Mad and Goods for Felony, where not, 
6h. 41. p. 248. 
Of Goods is by ſuing out the Exigent, ch. 8. 


— 


— 


os Dr , J 7 2 
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P. 29. 
„ Of Eſtate for Life by eranting it to another in 
26 Fee, except in Reverſion or Remainder, ch. 20. 
1 1 62. 
1 Of Tenant in Tail after Poffibility when to one 
in Fee or otherwiſe, ch. 1. p. 111, c. | 

Of all one's Goods by Outlawry, ch. 3. 117, 
Of Waifs and where not, ch. 3. p. 121. 

Of Deodands, where not, ch. 3. Pp. 121. ch. 5 T. 

Pi. 291. 

Of Strays and what not, ch. 3. p. 121. 

Of the Goods of an Heretick convict, and abju- N 
red, and how, ch. 29. p. 213. ; 
Of the Goods of an Heretick, what not, ch. 29. ; 
ns. 

Ot one's Lands to ſtand mute, and what not, 


ch. 41. Pp. 248. 
Of 


, 5 r 
mw er N et over 2 r [oo Bc AIR 
** 1 bf 2 z 705 8 e wth 0 is 3 l r % 29:4 Io * 3 * AE *. * aA * 1 05 * 
8 5 2 745 * . = 9 25 3 A 3 ** * 10 * 1 1 2 $3 N 233 2 1 * 4 17 $ 6.49 a6 4s * og» 
? 2 8 1 "lg . * — <<. 2 2 * n 1 * 1 Fg 1 * * — 


A Table of the Princital Marti: 
Of Goods may be without the Default of the 
Party, ron not, ch. 51. P. 291, 292. 
| Fozniedon, 


In Ws he muſt make his Title from bin 
that was laſt ſeiſed, or elſe the Writ abates, 


ch. 7. p. 1 * 
The Plaintiff ſhall not recover Damages in it, 


ch. 19: 7 59. 


Frechold, 
Paſs not without Livery; ch. 7. p. 25. 


| Cannot be defeated without a Deed if it be by 


Condition of Re- entry, eb. 8. p. 9 9 


Gaoler, 
Suffering a  wilful * is Felony, ch. 42. 
p. 252. 


General G2zounds, 
Always fail in ſome Particulars, ch. 12. p. 1 5 8 


Gcods. 


Fou nd, the Finder ſliall have tains 3 not, 
ch. 38. p. 242. ch. 5 1. p. 291, 292. 

Shall be charged upon the Cartier if he loſe them, 
and where not, ch. 38. p. 242. 

Got by one's Office may be diſpoſed, although he 
cannot diſpoſe of other Goods, ch. 29. p. 243. 
Of ſpiritual Men or temporal, ch. 39. Pp. 245. 
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A Table of the Principal Matters. 
What one may ſolely diſpoſe of, what not, <<. 39. 


p. 245. 

Goods waved by the Owner, the Property re 

maineth in him that owns them notwithſtand- 
ing, ch. 51. p. 292. | 

In one's keeping ſhall be anſwered for if they periſh, 
"where not, ch. 38. p. 241. 


Gꝛant. 
Cannot be but to one that is Party to the Deed, 


"5&0, 20. K 175. 


Of Rent muſt be by Deed, ch. 16. Pp. 162. 

Cannot be of a Right of Action, cb. 8. p. 

Of a Manor, the Advowſon or Villein Regar- 
dant do not paſs without this Word Pert:- 
nentits, ch, 20. p. 62. 

Of an Advowſon or Villein in the King's s Caſe 


muſt be by expreſs Words, ch, 20. p. 62. 
Gzounds of the Law. 


What, and how many, ch. 4. p. 13. ch. 5. p. 14. 


th. 6. p. 17. r Na N ch. 10. 
9. 35. 69. 21. f. 37. 


Pawks. 


Eggs belong to the Owner of the Soil, ch. 5. p. 17. 


Meir. 


Who ſhall be at Common Law, ch. 7. p. 22, 23. 
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Shall not have Chattels real or perſo 
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A Table of the Principal Matters. 
Cannot be of a right Line Aſcendant, ch. 7. p. 22. 


Or ſecond Son ſhall ouſt the Uncle, where not, 


* . 23. | 
Shall recover in a Mortdancgſtor from 

the Death of his Father, ch. 12. fa ISI, 
nal by De- 


_— but the Executor or Adminiſtrator, ch. 12. 
p. 15 1. 


Heir ſhall have the Wardſhip that fell in the 


Life of his Father, yet it is a Chattel, ch, 12. 
150. 

Who ſhall be ſaid Heir if a Man have a Baftard 
and Mulier, and deviſe Goods to his Son and 
Heir, ch. 25. þ. 198. 

In the Spiritual and Common Law Courts all one, 
ch. 25. p. 200. 

Shall have the Goods by Cuſtom, ch. 40. P. 247. 

Not chargeable with the Debts of his Anceſtor 
without Aſſets from the fame a ch. 49. 
p. 285, 286. 


Pereticks. 
Cannot make Executors, ch. 29. p. 213. 


Hoſt o2 Yolſteſe. 


Chargeable with the Act of his Servant, where 


not, ch. 42. p. 250 256. 


Vesand 
Shall have all the Chattels of his Wife, and where 


not, ch. 7. p. 23. ch. 9. p. 35. 
May ſell his Wike's Chattels real, c. 7. p. 23. 


Huntand and Wife have no Moioties, ch. 20. 


P. 63. ch. 24. P. 71. 
Jgno2ance, 
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A Table of the. Principal Matters. 
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Fnorantia Rue excuſat, ſed non Legis, ch. 2 6, 


p. 84. 6b. 31. P. 218. ch. 46. P. 27 1. (0. 47. 


P. 277. 
Ercuſeba Diſtreſs, and where not, ch. 47. P. 278, 


279. 
Of a Statute excufeth from the Penalty, and 
where not, ch. 46. p. 272, Cc. 


Impziſonment. 


Allowed at Common Law, and where not, ch. 7. 


Pp. 21. . 
Jnconvenience; | 


Is not-allowable in. Lay, ch. 50. p. 288. 


Andiament, 


And Reveal, the Difference, ch. 48. p. 282. 


Of Felony done in, one place, the Felony being 
done in N place of the ſame I good, 
ch. 54. 


The Party * plead the general Iſſue, and where 


not, ch. 48. p. 280. a 
Of Felony no Counſel i is to be allowed, ch. 48. 282. 


Infant: 


May ms a. nnn, hoy « not, ch. 101 
P. 30. 
His Entry is not tolled by Deſcent, ch. 17. 
„ TI... 
His Feoffment is not void. but voidable, ch. 21. 
2. oh, * 5 | May. | 
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A Tabie of the Principal Matters. 


May ſell before the Age of 21, where not, ch. 28. 


p. 211. 


His Gift or Leaſe good, where not, ch. 28. 
211. 


May be 3 ch. 28. p. 211. 


Punihbl upon a penal Statute, where not, ch. 46. 


p. 27 
P by Ceſſer, ch. 46. p. 275. 


Bound by the Statute of Fore-Judging, 4 46. 


P. 275. 
Puniſhable by Eſcape, ch. 46. P. 275, 


Intent. 


In Felony or Murder is not puniſhable, ch, 41. 
p. 248. 

Intent of the Party ſhall be obſerved, and where 
not, ch. 20. p. 175. 

Is puniſhable in Treaſon, ch. 41. p. 248. 

Of i the Makers of a Statute how known, <, 4%. 


2 I *Þ 


Intereft; 4 
One mey convey to nt her, 4 þ. 44. p. 263.1 


Jointenant. 
If one take all the Profits, the other hath no 1 
medy, ch. 19. Pp. 58. 
If one deviſe his Part to a Stranger, and makes 


the Other Jointenant his Executor, the Devils 
1 Yor ch. 25. p. 201. 


Jotnfare. 
Made by the Anceſtor in Tail, the Feme ſuffers 


a Recovery, and youches the Heir, it is a Bar, 


ch. 31. p. 98, 99. 
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4 Table of the Principal Matters. 


due. 


Gen and f. pecial, the Di 3 ch. 53. 
4 295, Sc. 5 


E Cues, - 


| Shall be levied on the Reverſion, and where not, 


eh. 22. p. 67, 68. 
Shall be keviet on the Wife's Land” after the 


Death of her Huſband, where "ON ch. 22. 
p. 68. 
Judge, 


udex nemo erit in propria cauſa, ch. 8. 5. 136. 


piritual muſt take notice of the Common Law 
of the Realm as well as the Spiritual, and where 
not, ch. 25. p. 200. ch. 46. P. 276. ch. 6. 


P. 19. 


Temporal muſt take notice pe the Law ſpiritual, 


where not, ch. 25. p. 200, Sc. ch. 46. p. 276. 
ch. 6. . 19. 


Judgment. 


a 


mined in Chancery, ch. 18. p. 54. 
Of Death muſt be preciſely purſued, and where 


not, ch, 41. p. 249. 
Of all forts muſt be punctually followed, and 


_— ch. 41. P. 249. 


Jurp. 
May eat, when, and at whoſe Charge, ch. 52. 
P. 294. 1 1 
. | King, 


A Table of the Principal Matters. 
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Cannot take or give but by matter of Record, 

mY + 5 

His Ne not altered by Sale in Market Overt, 

ch. 25. P. 7 3. ch. 3. p. 121. | 

His Oath at his Coronation, guid, cb. 7. p. 20. 

Can diſſeize no Man, nor no Man him, ch. 8. 

L 

Sl — forfeit Strays or Deodands, ch. 3. p. 121. 

Shall have a Fine for the confeſſing of every Action, 
ch. 7. P. 134. 
Shall Led ne 'Y to a Benefce if the younger 
Siſter be in Ward to him, ch. 30. p. 216. 
Nullum tempus occurrit Regi, ch. 36. p. 235, 2 37. 
Hath any Time to preſent wa a Benefice if it de- 
volve to him, ch. 36. Pp. 23 | 

His Courts hold Pics of . WEE and Ad- 
vowſons, ch. 37. p. 237, 238. 

Is bound to ſcour the Seas of Pirates, ch. 51. p. 293. 


nights Service, 
Is Caſtle Guard, and where not, ch. 8. 7. 28. 


ow +: 
Shall not aſcend in a right Line, ch. 7. p. 22. 
Lapſe; 


Incurs not if the Patron preſent before the Biſhop | 
collated, ch. 36, p. 233. | | 
ol 8 7 Laws, 
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; Laws: 


Are of four kinds, Introd. p. 2. 


Eternal what, ch. 1. p. 3. 
Fternal are the Fountain of all other, 4 If. 3. 


Eternal may be known three ways, ch. 1. p. 4. 
Of Reaſon or Nature, what and what not, 4 K. 


P. 4. ch. 2. p. bY 
Of God, what and why fo called, ch. L 5. + 


>. 3. P. 8. 


Of Man, what and why ſo called, ch. 1. 5. 4. 


ch. 4. P. 11. 
Of 3 how preferred before the Law of God, | 
5 


Of Reaſon muſt be obſerved by all, <<. 2. p. 5: 
Of Reaſon and what it demands, 7. 


ch. 4. p. 11. 


That are againſt the Law of Reaſon, « or Nature, 


are void, ch. 2. p. 6. ch. 19. p. 57. 
Of Reaſon differs from God's Law, and how, 


ch. 3. Pp. 10, 
Of Reaſon alſows not all Things in common, 
„ . 7, B. 
Of God, neceſſary and how far, ch. 3. P. 6. 
Of Men, two Things are neceſſary, ch. 4. p. 11. 
Of Men, have ſeveral Grounds, what they are, 


cb. 4. p. 13. 


Law of Reaſon is of two ſorts, ch. 5. P. 14. 


Common, what is ſaid and what not, ch. 7. 


p. 20. 
Conunon is taken three ways, ch. 2. p. 116. 
That make a Church void, what, ch. 36. p. 232; 
Of the Church ſhall bind the People, where not, 


ch. 55 320. 
Leſlee. 


A Table of the Principal Matters. 


Leſſee, 


For Life or Years hath an Eſtate in the Trees, 
ch. x. p. 112, 


Pur auter vie makes a Leal for Years, reſerving * 


Rent, the. Rent is Arrear, Leſſee for Life dies, 
Leſſor cannot diſtrain for the Rent Arrear, 
ch. 9. p. 138, Oe. 


Leet. 
Shall diſtrain for Amercements, ch. 9. p. 3 


Legacp. 


Who may refuſe and who not, ch. 33. p. 223. 
Not perfect before Acceptance, ch. 33. P. 224. 


. Lent, 


Things ſhall be fatisfied by the Borrower, where 
not, ch. 38. 4 240, 241. 


Lies. 
Are of three ſorts, and what they are, ch. 53. 
P. 299. 
Livery. 


What ſhall paſs by it, and what not, ch. 7: 
P. 25+ | 

Of Land in View in another County good, and 
where. not, ch. 33. P. * 


Lo2ds. 
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4 Table of the Principal Matters, 


Lo2d. 


Shall have the ſame Eftate in the Land eſcheated 
| that he hath in the Seigniory, ch. 18. p. 169. 
Lord ſhall. be charged by the Act of his Bailiff, 


* 


and where not, ch. 42. 5. 257, 258. 


Maintenance. 
Parket. 


Overt changes the Property of the Things fold in 
the Market, where not, ch. 47. p. 271 
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Marriage. 


Continues after Divorce, and to what, Purpoſe 

and to what not, ch. 6. p. 18, 19. 

I a On in Law of the Wife's Goods, ch. 43. 
p. 260. 


Is chargeable by the Act of his Servant, and 
where not, ch. 42. p. 255, Cc. | 

Shall not anſwer for the Servants beating of on, 
ch. 42. p. 255. | 

Shall anſwer for Money borrowed by his Servant, 

and where not. ch. 42. p. 255. 

His Goods are not attachable for the Servant's 

Debt, ch. 42. p. 258. ch. 47. p. 278. | 
: Shall anſwer for the Debt of his Servant, ch. 42. 


P. 255. 
Cannot 
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A Table of the Principal Matters. 
Cannot retain another Man's Servant upon pain 
of Impriſonment, ch. 47. P. 77 
Paximes. 
What, and from whence they come, <<, 7, p. 20. 
ch. 8. p. 27, 28. | 
Their Authority in the Law, ch. 8. p. 275 28. 
| Peſne, 


Liable to Aflize for Rent Service, where — 
cb. 30. P. 97. 


Poztdanceſtoz, 


Lieth for the ſecond Son after the Death of ihe 
eldeſt, and ſhall recover Damages from the 
Death of his Father, ch. 12. p. 151. 


Poꝛtmain. | 
1s by Teoffment to the Uſe of the Clergy, . 22. 


5p. 184. 
What, and from whence derived, cb. 35. 9.2 30, 
231. 
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Non⸗ ability. 


Of a Parſon is tried by the Ordinary, ch. 36. 


p. 230, 237. 


Netice, 


Of the temporal Law the Judges ſpiritual muſt 
| fake for to give their Judgment aright, ch, 25. 
p. 200, 5 
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A Table of the 8 Matters. 


Of the ſpi iritual Law 4 — 8 n muſt 


take — give their Judgment We ch. 25. 
p. 200. 

Muſt be given to the Patron of the e of 
a Church, and where not, ch. 31. p. 218. 


Muſt be given by the Biſhop 8 ch. 31. p. 218. 


Muſt be given to the Lord upon an Alienation in 
reſpect of Avowry, ch. 42. p. 257, 258. 


All muſt take Notice of a Statute at their Peril, 


ch. 40. p. 275. 
Muſt be taken of things at one's Peril, . ch0tcoues 
. ch. 47. P. 370, 278. 


Sbligation, 


| Diſcharged, how. and * what means, 4. 18. 


b. 38. 7 
Made beyond the Seas not triable at Common 


Law, ch. 2. p. 116. 


Obligation that he ſhall has Wells wane for- 


ſeited by Waſte done by a Stranger, ch. 4. 
p. 123. 

To leave the Houſe as good as he found it, he 

muſt repair it if beat down by Tempeſt or 
other Accident, ch. 4. Pp. 124. 

Muſt be ſued for, one cannot diſtrain for it as for 
Rent, ch. 8. p. 133. 

To repair ſo often as need ſhall require, he muſt 
do it without Notice * ch. 47. x 278. 


Otter. 


Shall W for: the Offence of his Deputy or 
Under-Oificer, ch. 42. p. 251. LY 
| D2dinary.. 
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A Table of the Princital Matters. 


- D2dinary. 


Shall have the Goods of an Inteſtate, ch. 9. 
P. 35. | 
Is fubject to pay the Debts of the Teſtator, where 


not, ch. 1 1. p. 146, 
May have his Power of Examination of Teens 


tors taken from him by the King, ch. 28, 
P. 212. 


Muſt examine the Ability of all Perſons preſented 


to any Promotion, ch. 36. p. 236, 237. 
May commit Adminiſtration of him that dies in- 
. teſtate, ch. 40. p. mn 


Dutlawyy, 
See Utlawry. 


Parliament, 


Is the ancienteſt and hig! eſt of all Courts of he 


5 ch. 26. p. 80. 


Patron. 


Preſenting before the re RNs by Lapſe, it 
is good, ch. 36. p. 233. 

Divers of one Church, and how they ſhall pre- 
ſent, ch. 30. p. 214, c. 

Not agreeing to preſent, the * may, ch. 30. 
* 


Perncur. 


Of the Profits liable to Actions, and how, ch. 22. 
p. 183, * 
Petty 
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A Table of the Principal Matters. 


Of the ſpiritual Law the Judges temporal muſt 


take to give their Judgment ty ch. 25, 
200. . 

Muſt be given to the Patron of the Avoidance of 
Church, and where not, ch. 31. Pp. 218. 

Muſt be given by the Biſhop only, ch. 32. p. 218. 

Muſt be given to the Lord upon an Alienation in 
reſpect of Avowry, ch. 42. p. 257, 258. | 

All muſt take "ap of a Statute at their Peril, 
ch. 40. p. 27 

Muſt be . o things at one's Peril, vie 
50. ch. 47. p. 320, Wen ; 


Dbligation, 


Diſcharged, how. and by what means, ch. 12. 
8. 
Made beyond the Seas not träble at Common 
Law, ch. 2. p. 116. 
Obligation that he ſhall 285 Waſte is not for- 
feited by Waſte done by a Stranger, ch. 4; 
123 
18 3 the Houſe as good as he found it, he 
muſt repair it if beat down by Tempeſt or 
other Accident, ch. 4. p. 124. 
Muſt be ſued for, one cannot diſtrain for it as for 
Rent, ch. 8. p. 135. 
To repair ſo often as need ſhall require, he muſt : 
do it without Notice 3 ch. 47. p. 278. 


Dffcer.. 


Shall anſwer for the Offence of his D or 
Under-Officer, ch. 42. p. 251. 5 
| ___ Dpvinary.. 


— 


A Table of the Princifal Matters. 


D2dinary. 
Shall have the Goods of an Inteſtate, 4 9. 


Is FT ject to pay the Debts of the Teſtator, where 
not, ch. 1 1. p. 146. 

May have his Power of Examination of Execu- 
* taken from him by the King, ch. 28. 

S313. - 

Min examine the Ability of all Perſons preſented 
to any Promotion, ch. 36. p. 236, 237. 

May commit Adminiſtration of him that dies in- 

Funny ch. 40. p. 240. 


| Dutlawzy. 
See Utlawry. 


Parliament. 


Is the ancienteſt and hig eſt of all Courts of the 
Kingdom, ch. 26. p. 80. 


Patron, 


Preſen ting before the hrs ph by Lapſe, it 
is good, ch. 36. p. 233. 

Divers of one Church, and how they ſhall pre- 
ſent, ch. 30. p. 214, c. 

Not agreeing to preſent, the Ordinary may, ch. 30. 
Pp. 215. 


Pernour, 


Of FAY Profits liable to Actions, and how, ch. 22. 
p. 18 3 258 
Petty 
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| Petty Larceny, 
Quad, ch, 8.5. 30. 
Pirates. 

4 Mut be ſcoured by the BY ch. 51. p. 293˙ 
4 hype ies, the marier of i, h. 54. P. 301. 
j 2 Of Land is the F. ch. 22. p. bus r. 
1 - Pound, 

Overt, guid, ch. 27. p. 210. 


P2emunire. 
Lieth, where not, ch. 32. p. 221, 222. 


j LP Pꝛeſtription. 


1 In Land maketh no Right, ch. 8. p. 29. 
i Of what time it muſt be, ch. 8. p. 29. 1 
1 Againſt a Statute is void, ch. 26. p. 86. 1 
0 Of a Country for non decimands is good, where It 
WY «© - mot; <>, 55; þ. 312. =— | 
De non decimando is void, ch. 55. p. 312, Cc. | 


© | Pzeſentment, 
11361 Toa Church, and the manner, ch. 26. p. 207. 

| Is temporal and ſhall deſcend, ch. 26. p. 207. 

By divers Patrons bow it ſhall be, h. 30. 


| 
. A, &c. 
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A o# Table of the Principal Matters. 
| Muſt be within fix Months, where not, ch. 30. 


p. 216. ch. 31. p. 217, 218. ch. 36. p. 23a, 2 
Rene 


Shall be by the King if the youngeſt Coparcener 


be his Ward, ch. 30. p. 216, 


Of the King is good at any time, ch. 36. P. 233, 


2.35» 


May be by the Patron after Lapſe devolved to the 


+= if the Church be void, ch. 36. 
Þ. 23 

Muſt — to the Metropolitan if it devolve to him, 
and not the Ordinary, ch. 36. P. 234. 


P' ꝛohibition. 


Of Waſte againſt whom it lay at the Common | 


Law, and whom not, ch. 1. p. 111. 


In the King's Court where it lieth, and where 
not, ch. 24. p. 198. 


Lieth for Wood of the Age of twenty Vears, and 


where not, ch. 55. p. 395» 306, 
Lay before the Statute of 45 E. 3. for Trees of 
twenty Years Growth, ch. 55. P. 305, 306. 


Wꝛomiſe. 


Nude or Naked, guid, ch. 24. p. 190. 


Are of divers ſorts, ch. 24. Pp. 191. | 
That will maintain an Action, and what not, 
ch. 24. p. . * 


* 


P2operty. 


One'cannot have in ſome things and what they 


are, ch. 5. p. 15. 


Property altered by Sale in Market Overt, and 


where not, ch. 25. P. 73. ch. 47. p. 277. 
cb. 3. P. 121. 
I That 
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2 17. ble i of tle e Principal. Matters, 


That a Villein hath in his Goods, and what not, 


ih. 43. Pp. 259, Oe. 
Still remains in him that waves his own Goods, 


ch. 52. p. 292. 
Of Goods oods found remains in the Loſer cb. 38. 
Pe ah 05123. 298, 


ꝗ6— — 
— * 


Nuare imredit. 1 
Ned againſt one that is out of the Realm, where | 
5 _ ch. 36. b. 2 35. | 2 as 


F 


What it is, and how diſtinguiſhed, ch. 14. P. 42. 
Hath two Parts, the a and lower Part, ch, * 
P. 43. 
Receipt. | ö 


Of the Donor ſhall be if Tenant after b 
make Default, ch. 1. p. 112. 


W 


B Tenant in Tail to pay Debts is not good in 


Conſcience, ch. 29. p. 92, c. 
By Tenant in Tail to * his Wife a Jointure 


% nat good in Conſcience, ch. 28. p. 90, Ce. 
| Of a Rent Charge i is the ſame as of Land, ch. 30. 
: P. 96. 
By a Wife Tenant in Tail is within the Statute 
* 11 H. 7. ch. 20. and bars the Heir, and where 


not, ch. 31. p. 98, &c, 


- Refuſal, 


Of an Eftate is good, and to what Purpoſes and 
what not, ch. 33. 7 223, 224, 225. 5 
2 
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4 Table of the Principal Matters. 
Of « Leaſe may be by the Executors and where 


not, ch. p. 225. | 
Pg ning | ps the Profits deſtroys the 


Gift, ſed queere, ch. 33. p. 226, 
By one that hath no Right ſhall be, and where 


not, ch. 8. p. 29. 
Releaſor or Confirmor muſt have an Eſtate in che 


Land when it is made, ch. 8. p. 31. 
Relief, 

Ts not certain by the Common Law, ch. 7. p. 24. 

Is made certain by Statute ch, 7. 4 

Is payable * the Heir Female, 7. K 4. 
Religious. 

Perſon may diſpoſe of his Goods before he be pro- 

feſs d, ch. 40. P. 245. 
Remainder, 


May Veſt without an Aſſent where it is, ch. 33. 
P. 223. 

Muſt begin with the particular Eſtate, and where 

not, ch. 20. p. 175. 


Remitter. 


Quid, and at one's own Will whether to be oo or 
not, ch. 9. p. 34. 


Rent and Rent-charge, 


Between a Rent and Annuity there is a great Di- 
verſity, ch. 
9 30. P. 97+ Q 8 
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le 47 th Principe Mere. 


| Mats: the Land, Annuity doth not, but 

gh erin the Perſon only, ch. 30. p. 97. 

Is extinguiſhed by the Purchaſe of Parcel of the 
Land out of which, th, 16. p. 160, Cc. 

Is againſt common Right, ch. 16. p. 163. 

Shall be apportioned in ſome Caſes, and where not, 
«10. 3. 19%. .. 4 

Extinguiſhed, and where not, ch. 17. 5. 166. 

Extinct by the Recovery of Parcel of the Land, 

"eh. 17. 5. 167. 

Not extin& in Conſcience although it be in "> 
. . 168, DX | 

Payable to B. is no Rent, ch. 21. Pp. 177. * 


7 


Reſervation, 5 4 


of : a'Rent mild be by Deed, whers not, >; 9: 
P. 138. 

Of the Profits is void, „„ 

Of che Proſits good in Conſcience, ch. 22. 5 125 


Meſtozing. f 


Of a Felon, he ſhall have his * guære, ch. 45. 
1 466. 


F 


Return, 


Made by the Bailiff that is falſe is puniſhable, 
cb. 42. p. 251. _ x 


* 


Revocation, 


Of a Will may be after one is entered into Reli- 
gion, go, ch. 45. p. 268. 15 


Right. 


of AAton cannot be 8 over, ch. 8. p. 20. 
Writ 
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F the Principal Matters. 


Writ of Right could not be had at Common Law: 
without Fine and Suit to the King i in 9 


ch, 8. 31. 


Of the Diſſeizor is good againſt ee and whom. 


* ob. 9. P. 33. 


Quid; cb. B. P. 30. 


Robbery.. 


tt 
— 


Sanctuarp. 


Fhe Biſhop's Palace may be, and where not, 


quere, ch. 48. p. 209, 


Scire facias. 


f Muſt be within the Year, where not, ch. 8. p. 37. 


. | Dervant. 


Keeping his Maſter's Fire negligently, fo, that 
the Neighbour's Houſe is nt, an Action 


lieth, h. 42. p. 256. 


Eren Money for his Maſter, it binds not his 
Maſter unleſs it comes to his Uſe, ch. 42. p. 257, 
Muſt not be retained by another Maſter, ch. 47. 


P. 277. 


Sheriff, 


Shall be. charged for the Offence of his Bailiff, 


where not, ch. 42. 


7.293. 


Shall have Fee for his Office, where not, ch. 1. 


P. 252. 


Sindereſis. 


Quid, ch. 13. p. 40. 
How let, ch. 1 3. 5. 4 T. 
Qz 


Statutes, 


4 Table of the Principal Matters, 


Mate aga inſt God's Law are void, A 6. p. 17. 
1 Statutes 72 Contracts are void, ch. 21. 
1 66, 67. | 
1 | Ny Gn how conſtrued, ch. 20. p. 64. ch. 23. 
= p. 67. ch. 28. p. 91. 

Of 14 E. 3. muſt be expounded by Equity, ch, 16, 

p. 49, 50, 51. 

Donis expounded by Equity, ch. 28. p. go, 93. 

Penal muſt not be expounded by Equity, ch. 1. 
11 

Mit do taken according the Intent of the Ma- 

kers of them, ch. 46, p. 272, 273. 

Binds thoſe that know not of it, and where not. 
„ 271, To. 
Binds Infants, and where not, eb. 46, p. 274, 275. 
De Donis why made at firſt, ch. 26. p. q 
4 H. 4. 22. expounded, <<. 18. p. 54. 
7H. 8. 4. expounded, ch. 26. p. 82, * 
11 H. 7. 20. expounded, ch. 3 
Binds before Proclamations made 46. p. 272. 
Of Weftm. 2. ch. 11. expounded, 25. 42. p. 25 1. 
x E. 3. 1. expounded, ch. 42. p. 25 1. | 
Of falſe Returns, ch. 42. p. 251. 
— E. 3. 21. expounded, ch. 32. p. 25 1. 

Wiftm. 1 ch. 15. expounded, ch, 42. p. 252. 
2: E. 3. 19. expounded, ch, 42. p. 252. 
x4 E. 3. 8. expounded, ch. 42. p. 25 2. 

23 H. 6. 10. expounded, ch. 42. p. 25 3. 

2 H. 6. 14. expounded, ch. 42. p. 25 3. 
Nm. 2. ch. 41. expounded, ch. 43. p. 254. 
36 E. wy 24 H. 6. 6h. 1. of Purveyors eb. 42. 

p. 25 
22 payable by the Gaoler, ch. 42. p. 254. 


8 46. p. 273. I 
19 H. 


e 5 . da adcll 


+ of Vins expounded, <>. 43. P. 260. 
4 H. 7. 20. expounded, ch. 16. p. 162, 


Of 45 E. 3. for Tithes, ſtands with Conſciences 


where not, ch. 55. 5. 305. 


Strays. 


Are forfeited, where not, ch. 3. p. 121. 
Muſt be proclaimed, ch. 5 1. 5. 291. 


Subxeena., 


Muſt be directed to the Party Plaintiff or his At- 
tune, >. ., 3. 32. 

Lieth againſt the Feoffers to a Uſe for taking the 
Profits to the Owner's Ute, where not, ch. 7. 


3 


Duccefſoz. 


Is chargeable with the Debt of his Predeceſſor, 
where not, 2h, 9. 5. * 


May be at the Church, where not, ). 36. p. 72. 
Upon another's Land good Summons, and 
where not, ch, 47. p. 279. 


2 3 1 


— 


Tenant in Tail. 


Aſter Poffkbility is not puniſhable for Waſte, cb. 1. 


p. III. 
After Poſſibility forfeits his Eſtate if he alien in 
_— 1. #. 174. 
Aſter oſſibilit _ ab. 2. 13h. . 
77 Q 3 P. Wich 
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A Table of the Principal Matters. 
With Condition not to 1 is good, where not, 
ch. e 


Time. 


When the ſix Months ſhall begin for the avoid- 
ing of a SOT when not, ch. 31. p. 218. 


Tithes. 


May be e by the Parſon, where not, ch. 29. 

4. 

&s not due of Trees of twenty Years growth, 

56. 55. P. 305, 318. 

Due, by what Law, ch. 55. p. 310. 

When they firſt began, and by whoni they were 
firſt granted, ch. 55. P. 306, &c, 

Not payable in a Country is good by bnd, 
when not, ch. 55. Pp. 309, 312. 

Decimæ, is not always the tenth Fart, ch. 55. 
p. 311. 

Are of three ſorts, ch. 55. P. 313. 

Predial, guid, 313. 

Are not payable twice of one and the ſame Thing, 
in one Vear, ch. 55. p. 313, 316. | 

Mixt, guid, ch. 55. P. 313: 

Of Trees and, of Grafs, their diverſity, ch. 5 f. 

14. 
Net 7 of Trees, and where it is, ch. 5 5. p. 314. 
Not due of Wood, and where it is, ch. 55. p. 3th, 
18. 

Point, quid, cb. $5. p. 317, 321. 

Are 7 by the Buyer, not by the Seller, ch. 55. 

N 

Are not due of Coal or Tin, ch. 55. p. 320. 

2 2 of Handicrafts, and Bees, and Servants 

ages, where not, ch. 55; 21, 322. 
ove 5 and what Ja, 4 wr 2 202. hy 
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4 Table of the Principal Matters. 
Are not due of Gifts, although they be after 
ſold, ch. 55. p. 322, 323. 
Perſonal are due of a Man's Induſtry and Labour, 

„ © I a | 

Are not due of Lops, ch. 55, p. 324. 

Are not due of the Bark of Trees, ch. 5 5. 5. 225 


1 

2 
1 
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| 


Traitfoz 


May difpoſe of his Goods after the Treaſon com- 
mitted, <<, 45. p. 267. 


Treſpaſs. g 
| Is always done by force, ch. 54. p. 304. g 
| Is ineluded in every Felony, but every Treſpaß 4 
| is not Felony, ch. 54. P. 304. j 
| Trial. 
Of the Ability of the Perſon to be preſenied to a 
Benefice, and by whom, ch. 26. P. 207. ch. 36. 
#* 6 
An Indictment, and an Appeal differ, ch. 48, 
p. 282, | | 
Uillain. 
Hath abſolute Property i in his Goods, where not, | | 
h. 43. Pp. 259. 
Flis Perquiſites, or his Goods which the Lord 
| ſeiſcs, he ſhall have Fee in them, ch. 18. p. 170. 
Purchaſes Land, the Executor ſeizes the Land, he 
hall bave F ce, where not, ch. 18, p. 170. 
Q 4 His. 


A Table of the Principal Matters. 
n is good for all, ch. 43. 
o. 
W- obligation may be ſeized, and how ſued, 
43. þ. 260. 
Having bode in Uſe, they not ſinadle by the 
Lord, ch. 43. p. 260, 261. 
His Goods, as Executor, not ſeizable, 261. 
May be made a Prieft, 261. 
May deviſe his Goods, where not, 261. 
Enters into Religion, what Remedy * the 
Lord of the Villain, 261. 


Uſes, 


Uſes, what was the Common Law, and what In- 
tereſt the Feoffees had, and what not, ch. 7. 
p. 132. 

Shall emur to · the Feoffor, where not, ch. 21. 
P. 17 

Cannot be raiſed without a pood Confidention, 

c 21. p. 179. 

May be upon an Uſe, when not, >. 21. 5 2 

Mikes and how: chey firſt did begin to 
Uſe, ch. 22. p. 181, Ce. 

Shall remain to the Feoffor againſt * own Feoff- 

ment, Fine or Recovery, had againſt him, 
13. 

May be granted over to a Stranger, and when 
not, ch. 22. p. 185. ch. 23. p. 186, Cc. 
May commence by Bargain or other Recompence, 

ch, 22. p. 185. ch. 23. p. 187, c. 

May be raiſed by Livery and geiſin by the Tranſ- 
one — mh of Poſſeſſion, ch. 22. p. 186. cb. 2% * 

1 ® 

Cannot be raiſed by a nude or bare Grant without 
I ch. 23. P. 188, _ 
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TOO Table of he Princigal Matters, 


' Determines always when the Eſtate upon which 
it depends, determines, ch. 23. Pp. 18g. 


Cy 


_ Uflawzy, 4 


Is « a Fiifeiture of all one's Goods, but not of 
Lands, ch. 3. p. 118. 


„ orm of ſuing it out, ch. 3. P. 1174 
11 


Outlawed Man cannot demiſe any Goods, ch. 25, 
$. 202, © 


Muſt not be killed by any Stranger whatever, 


ch. 45. P. 266. 


Is forfeited, where not, ch. 3. p. 12 1. 


Ward. 


Shall go to the Heir, where not, ch. 12. . 150. 


Shall be of Ceffuy gue uſe, and 3 pay nis 
Relief, where not, ch. 22. p. 184. 


Warranty, 


Collateral of the youngeſt Brother ſhall bar the 
a 


7. 283. | 
Waſte. 


Lieth not againſt Tenant in Tail apres pofſibilitie 

de IſueextinR, ch. 1. p. 111. ch. 2. _ 

Lieth againſt Tenant for Life or Years, ch. 2. 
117. 


Lieth againſt Tenant in Dower, or Tenant 


the Courteſy at the Common Law, ch. 1, P. 112. 
Lieth 
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Lieth not againſt Cy/try que uſe, if it befor Life, 


ch, 1. P. 113. 


Done by a Stranger 1nd in the Tenant, 


„ ch. 4. P. 122, Cc. ch. 19. p. 60. | 


" Waſte made by Tempeſt or Enemy is not pu- 


niſhable in the -Tenant, ch. 19. P. 56. contra, 
ch. 4. P. 124. 


Done by a Stranger, the Tenant by Courteſy ſhall 


anſwer it although he refuſed the Eſtate, ch. 4. 
P. 126. 


Will. 
May be See! aſter one enters into Religion, 
where not, ch. 45. Pp. 268. 


Mloman. 


May diſpoſe her Huſband's Goods, and how far, 
and how much, ch. 45. P. 267. 


| Wreck af Sea, 


. 


Ad, ch. 49. P. 318. ch. 51. f. 28g, Ge. 
* 2} Writ of Right. 


Lieth of Tithes, 6h. . 
In a Writ of Aile, how he ſhall make his Title, 


cb. 12, p. 151. 
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ADDITIONS 


TO THE 


| SECOND DIALOGUE 


OF THE 


Doctoꝛ and Student: 


CONTAINING | 


| THIRTEEN CHAPTERS | 


On the Power and Jur1spic-| 


T10N of the Parliament, Cc. 


2 » 


then Edition of the Poctoꝛ and Student, 
but omitted in all the Editions of that 
Book ſince. 


And now Reprinted 


In the SAVOY, 


By his Majeſty's Law Printer, for J. he vey ma 
at the Doe in Bell Tard, near Lincoln's Inn. 
M.DCC.LI. 


Printed in the Year 1531, at the End of the 
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PREFACE. 


8 the Treatiſe commonly called 
A The Doctor and Student hath 


and even of good Authority too, 1n the 
Law; and as ſome Additions thereto 
were made by the Author ; which, ha- 
ving, as far as appears, never been 
printed more than once, and that up- 
wards of two hundred Nears ago, are 


note become as little known, at leaſt to 
the Generality, as if the ſame had ne- 


ver ſeen Light : The preſent EDITOR 


therefore, 110 whoſe Hands a fair In- 


preſſion thereof hath lately fallen (and 
which perhaps, is the only one extant, 
unleſs ſome old Libraries, or the Col- 
leftions of the very Curious, may afford 
the like) thought it bis Duty to- hand 
the ſame again into publick Appearance. 
1t is obſervable, that theſe Additions 
were firſt publiſhed in the Year 1531, 


the Time when King Henry the Eighth 
A 2 and 


altays been of much Eſtimati on, 
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PREFACE 


end his Parliament were bringing ſeve- 


ral Matters to the Civil Furiſdiftion, 


_ that before were under the Eccleſiaſtical; 
and to which poſſibly this Additional 


Work of our Author "niche not a little 


contribute © And as the End which be 
ſeems herein to have had chiefly in View, 


was anſwered by the Turn that the Af- 


fairs of the State accordingly took, it 
may, perhaps, be the Reaſon that theſe 


Additions were omitted in the After- 


Impreſſions of the DocToR and 
STUDENT. 

However, if to preſerve, or reſtore, 
any Part of the Works of valuable Wri- 


ters hath akways been looked upon ds db- 


good Service to the Publick, the 
ED1ToOR bereof may hope that his tre- 
ent Endeavours will not * unac- 


ceptable. 


58 FR) FAS LEE lt es Sy We” - > ; 
RT ONE a I Bees. es; BS Gene i; OY e a 


. C : — . 0 W : * p : . 
. ” , ©. " " ; 
3 ry 2 — a 8 2 1 8 * ” & 
AB A ————— 52 pier de nt „ R ES noe. 9 : . 


W N r R = 
* F 2 * 


* 
Ld 


| 


tions. 


New Addi- 


Here after 


followeth a little 


Treatiſe called the 
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In this little Treatiſe be contained certain New 
; Additions to be added to the Second Dialogue 
in Engliſd, lately made betwixt à Doctor of 
Divinity and a Student in the Law of Eng- 
|| land: And the faid Additions treat moſt ſpe- 
cCially of the Power of the Parliament con- 
| | cerning the Spirituality and the Spiritual Ju- 
riſdiction: And may, as it ſeemeth, be conve- 
| } niently called the New Additions. 
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ADDITIONS 


TO THE. 


SECOND DIALOGUE. 


OF "IPO 


Doctoz and Student, dec. 


8 »» — * „ 


ADDITIONS, Se. CH AP. I. 


What the Parliament may do concerning the f. 2 


Spiritualty and the Spiritual Juriſdiction, 
and what not. ES: 


Doctor. I Pray the let me know thy Mind in 


this Queſtion, Whether Laymen (as 
thee thinketh) have Power to make 


any Laws of Mortuaries ? 


Student. There was a Law made of Mortu- 


aries in the Parliament holden in the 21 Henry 
VIII. c. 6. by the Aﬀent of the King and of all 
the Lords Spiritual and Temporal of the Realm, 
and of all the Commons: And ] hold it not beſt 
to reaſon or to make Arguments, whether they 
had Authority to do that they did or not. For 
I ſuppoſe, that no Man would think, that they 

a B would 
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DIALOGUE II. 


1 that * not Power 
to 

Dec. IL mean not only of Montuazies, that 
that Statute meaneth » o but I mean of ſuch 
Things as be brought to Burials of dead Per- 
ſons ; whereof ſome concern the Service of God, 
or the Relief of the Soul, and ſome the worldly 
Countenance : As in ſome Places, * the Church 
claimeth to have the Taper that ſtandeth in the 
Middle of the Hearſe over the Heart of the 
Corpſe, and ſome claim to have all the Tapers: 


Some alſo claim to have one of the Torches 


that is about the Hearſe, and ſome to have all 


the Torches. And if the Body be brought in a 
Chariot, or with Coat Armour, or ſuch other, 
then they claim all the Horſes and Chariot, and 
the Apparel, or Part thereof; and the Coat Ar- 
mours or other like, as Sequeſes to the Body, And 
theſe Rights and Duties be called in ſome Places 
Mortuaries: And of theſe I mean moſt princi- 
pally in this Queſtion, I pray thee let me know 
what thou thinkeſt therein, 

Stud. I pray thee let me firſt know what is 
thy Opinion in this Queſtion, 

Dock. I think that of ſuch of the ſaid Mortu- 
aries as the Church hath Right in, in ſuch 
manner as is before rehearſed by Preſcription or 
otherwiſe, and of ſuch Things as be ordained at 
ſuch Burials to the Service of God, or to the 
Relief of the Soul, that the Parliament hath no 
Power to prohibit them, as to prohibit that the 


Church ſhould have no ſuch Mortuaries, or that 
there ſhould not be bidden to the Burial fo ary 
Prieſts, or that there ſhall not be above 


z many 


Fapers or Torches; or that there ſhall 
ot begrenabore fuck certinSumin Alms [ 
ſuppoſe 


* 


ADDITIONS, CHAP. I. 
ſuppoſe that the Parliament bath no Power to 
theſe Things, for they be annexed to the Right 
Spiritual whereof the temporal Juriſdiction bath 


no Power : For the Inferior may not judge up- 
on the Superior, But to make a Law, that 


there ſhall not be given above ſo many black 


Gowns, or that there ſhall not be any Herald 
of Arms there, but he that is buried were of 
fuch a Degree; or that no black Cloths ſhall 
be hanged in the Streets from the Houſe where 
he died to the Church, as is uſed in many Ci- 
ties and good Towns, or to prohibit ſuch other 
Things as be but worldly Pomps, and be ra- 
ther Conſolations to the Friends that be alive 
than any Relief to the Soul that is departed, 
| wherefore the Church favoureth them not. 1 
think the Parliament hath good Authority to 
make a Law; I pray thee let me know thy 


Mind what thou thinkeſt in theſe Diverſities. 


Stud. Verily I think that in all the Caſes be- 
fore rehearſed, the Parliament with a Cauſe, 
hath good Authority to make Laws, as if it were 
ordained by the Parliament, . that at ſuch Bu- 
rials the Church ſhould neither have Torch nor 


Taper, Horſe * nor Chariot, nor none other a 


* j ke, but that they ſhould always pertain 
to the Executors to the Uſe of the Teſtator; it 
were a good Statute, and ought to be obſerved, 
as well by Spiritual Men as by Temporal : And 
this I take to be the Reaſon why, for all Goods, 
tho' they be in the Hands of Spiritual Men, be 
temporal concerning the Body and nouriſhing 
the Body as do to temporal Men, And 
John Gerſon holdeth the ſame Opinion, as it 


appeareth in his Treatiſe of the Spiritual Life of 


the "_ the ſecond Leſſon, and the third Co- 
B 2 Tollary, 
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* . rollary, whereof mention is made more at iy 
+ in the firſt Dialogue in Engliſh, Chap. iii. And 
. all temporal Things the King and his Progeni- 
tors, as in the Right of the Crown, have in 
1 this Realm alway ordered and judged by his 
Laws: And therefore I ſuppoſe that the Parlia- 
+ ment may enact, that there ſhall not be laid up- 
1 on a deceaſed Perſon but ſuch a Cloth, or thus 
ö many Tapers or Candles ſet up about him. And 
here I would fay farther in one Thing, and 
that is this, that no Preſcription had by the Au- 
thority of the Spiritual Law, may give no Right 
within this Realm to thoſe Mortuaries that we 
4 ſpeak of now, nor to the ſaid Mortuaries ® that 
be put alway by the faid Statute, nor yet to any 
Penſion or Annuity ; but if any Right ſhall 
be won therein by Preſcription, it muſt be by a 
| Preſcription had after the Courſe of the Law 
: of the Realm; and the leaſt Preſctiption there- 
1 of is this, that is to ſay, that no Man's Mind 
I may remember the contrary thereof whereof the 
Preſcription is made. And if this be true, 
then have many Mortuaries been clainied, and 
taken in Time paſt, without Title, whereby the 
Takers have been bounded to Reſtitution, And 
that it is true that I have ſaid of ſuch Prefcrip- 
tions of Mortuaries and Penſions, me thinketh 
it may appear thus: If there were a Law made 
by the Church, that at every Burial the Curate 
ſhould have all the Tapers and Torches that 
were about the Corpſe, 1 ſuppoſe that it is clear, 
that that Law bound not in this Realm there as 
no Preſcription was thereof before. And if a 
Law made by the Church, ſhould not in this 
Caſe bind, A ſhould then a Preſcription, 


| grounded only upon the Laws of the Church, 
Fl. bind ? 
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ADDITTONS, -CHAP. 1 
bind? I cannot ſee how: But if it were in 2 
Country where the Church hath Sovereignty in 
Temporal Things, it were a greater Doubt. 
And in this Caſe many ſay, that a Preſcription 
* ought of right to be granted to prohibit the * h 
Spiritual Judges, that they ſhall not give Sen- 
tence againſt the Preſcription of the King's 
Law, whereby any temporal Goods may be 
bound, as well as that they ſhall not hold Plea 
of that that belongeth to the King's Law, but . 
ſuch a Prohibition is not in Uſe. But if it 4 
were enacted, that a Prohibition ſhould here- "BA 
after lay in that Caſe, I ſuppoſe that it were a — - 
right good and a reaſonable Statute. And alſo 
whether ſuch a Preſcription, after the Law of 
the Church, give Title for Tithes, is after ſome 3 | 
Men the greater Queſtion: But I will no far- = | 
ther ſpeak thereof at this Time. And as to the 
Coat Armour, Shield and Sword, and ſuch 
other Things as be ſometime ſet up at the Bu- 
rial of noble Men, ſome Men ſay that they be- 
long not to the Church, but to the Executors: 
And that they ought to remain there to the Ho- | 
nour of the Body, and to the Memorial of the a i 
Soul, as long as they will endure, For there | 1 
was never Gift thereof made to the Curate, 6 
whereby any Property might grow unto him. 
And a Caſe much like to their Sayings is in the 
9 Ed. 4. where an Action of Treſpaſs was 
brought for taking away ſuch a * Coat Armour, * x 
Sc. And there ſome were of Opinion, that i | 
the Action lay well, howbeit the Caſe is not | y 
judged ; but whatſoever the Law be therein, I „ 
think it be no great doubt, but that if a Statute | | 
be made that they ſhould belong to the Exe- | 4 
cutors, that the Intereſt of the Curate whatſo- | . 
B 3 ever | 5 
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ever he had thereto before by Preſcription, Con- 
ſtitution, or otherways, were determined; and 


ſo methinketh that the Parliament may as di- 


rectly make a Law concerning ſuch Mortuaries 
' * as it may do of any other temporal Goods with- 


in the Realm: And than as to the Number of 


Prieſts and Clerks, that ſhould be bidden to 


fuch Burials, I think that the Parliament may 
well, upon a certain Pain, prohibit, that none 
mall call to ſuch a Burial above a certain Num- 
ber of Prieſts and Clerks to be aſſigned by the 
Parliament after the Degree of him that is bu- 


ried ; and eſpecially to, prohibit, that none ſhall 


give any Money or other Reward to any above 
that Number, though they come uncalled. For 
ſuch Statutes be for ordering of Temporal 
Things, and to force that the King's Subjects 
ſhould not be charged but as the Parliament 


ſhould think expedient ſor the Wealth of the 
Realm, and therefore they are * to be obſerved 


in Law and Conſcience. And thus I have 
ſhewed the Part of my Conceit, what me think- 
eth concerning the ſaid Mortuaries. 

Dact. I thank the for the Pain thou haſt 


taken therein: And fince thou haſt ſomewhat 


touched what the Parliament may do in theſe 


| Mortuaries, which concerneth ſomewhat the 


Spirituality, I pray the that thou wouldeſt ſhew 
me ſomewhat more of thy Mind, what the Par- 


| lament may do in other Things concerning the 
Spirituality: For I think it were good and ne- 


_ this Realm. 


ceſſary to be known for the good Order of 
Conſcience of many Perſons, and the appeaſing 


of many and great Diverſities of Opinions in 


ADDITIONS, CHAP. II. 


Stud. To treat of this Matter. at length it 
would aſk a great Time; but I ſhall with good 
Will briefly touch ſome Articles thereof, and 
haply thou ſhalt by them know the better, what 
the Parliament may do concerning the Spiritual 
Juriſdiction in other Caſes like. But I pray 
thee take me not, that my Meaning is, that I 
would that ſuch Statutes ſhould be made as I 
ſhall ſpeak of: For I do it not to that Intent, but 
only to ſhew the Power of the Parliament what 
they may do if they lift to execute their Power. 


ADDITIONS, CHAP. iI. 


mat the Parliament may do concerning® 6 
the Spirituality and the Spiritual Juriſ- 
diction, and what not. 


Stud. I Suppoſe it may be enacted by the Par- 
liament that no Lands nor other In- 
| heritance ſhall. hereafter be given into Mort- 
main by Licence nor without Licence, but 
that all Feoffments, Fines, Leaſes, and Reco- 
veries by Covin or by Aﬀent of the Parties 
hereafter made or had for Mortmain ſhall be 
void, and that the Houſe ſhall take no Intereſt 
2 but that it ſhall remain ſtill with the 
eoffors or Givers, or to ſuch other Uſe as the 
Parliament ſhall appoint. For like as the Par- 
liament may ordain, That all Feoffments and 
Fines, made to any manner of Perſon fhall be 
void, and that every Man hall ſtand ſtill ſeiſed 
of his Land without making of any Alteration 
of Poſſeſſion thereof to any other, more ſtronger . 
it may ordain that no Alteration of * Poſſeſ- h 
_ B 4 _ hon 
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Son mall be madle Ine Mortmain. And that 
a Statute may be made, that there ſhall be no 


Alteration of Poſſeſſion made of Lands to no 


| Man, it may appear by the Words of John Ger- 


en, in his Treatiſe of Contract, the VIth Con- 
fideration, where he ſays thus: Contracts be not 


Therefore. preciſely to he ſaid unlawful and void, 
| been 


they may be redeemed by the Low made for 
Juch Redemption, For he ſayeth, That they 1 
would fay ſo, would condemn the high Maker 


Tau, that is God himelf: Which in his judi- 


cial Laws given by Moſes to the Fews (as the 
Text is open) Levit. xxv. willeth, That he that 


felleth bis Inheritance may redeem it; and if be re- 
deem it not, yet it ſhould return again in the Year 


* ubilee ; for it is there ſaid to the Fews thus: 

#he Region of your Poſſe ion fall be fold under 
the Condition of Redemption. And though that 
Law bindeth not now Chriſtian People, yet a 
like Law thereto might be made by Chriſtian 
Princes, which than by that new Inftitution 


_ ought to be obſerved and kept, as divers of 


the ſaid Judicials have been in many Countries, 
Thus far be the Words of John Garſon. And 
me thinketh, that if a Law might be made, that 
if a Man fell his Land, that he may heverthe- 
leſs redeem it within certain Years, whither the 


7 Buyer will or no, * though no ſuch Condi- 


tion were ſpoken of at the making of the Bar- 
gain: That like Reaſon is that a Law may be 
made, — there ſhall be no Sales, but that 
an fhall continually ſtand Rill ſeiſed of 

ky Shire as I have faid before. And I ſup- 
poſe verily that ſuch a Statute ſhould be good 
and profitable, as well for them that have ſuch 
Lands in rm as s for many other. 1 3 
asdus 


ADDITIONS, CHAP. III. 
Basdus de perufio faith, That ſuch a Statute 
ſhould be good to prohibit that no Lands ſhould 
come into Mortmain, but not to prohibit that 
no Goods ſhould come into Mortmain. And 
me thinketh his Saying is good and reaſonable; 


ADDITIONS, CHAP. III. 


What the Parliament may do concerning the 


Spirituality, ana what not. 


Stud, I Think alſo that the King by Parlia- 

ment may break all Appropriations 
that be made againſt any Statute, or againſt the 
good Order of the People, or againſt the Com- 
monwealth; and the Cauſe is this: There can 
be no Church appropriated, but that the Patro- 


nage of the * Advowſon thereof muſt be given * h 


before the Appropriation to the Abbot, or Prior, 


or other, to whom the Propriation ſhall be 


made, and to their Succeſſors, for if it be given 
but for Term of Life, the Appropriation can- 
not ſtand in effect but for Term of Life. And 
becauſe the Adyowſon is a Temporal Inheri- 
tance, therefore it is under the Power of the 
Parliament to order it as it ſeeth Cauſe, and to 
bring it again to be preſentable as it was firſt : 

And in likewiſe if a Man bring a Writ of 
Right of Advowſon againſt him that hath ſuch 
an Advowſon appropried to his Houſe, and 
recovereth the Advowſon, the Appropriation is 
diſſolved: For the Appropriation can no lon- 
ger continue than they have the Patronage. And 
the Parliament may leave the Advowlſon to the 
Houſe, as an Advowſon b if they ſee 
| Cauſe, 
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Cauſe, or they may give it to the firſt Giver, 


or otherwiſe diſpoſe it, as the Matter requireth. 
And under ſuch manner all the Vicarages that 


were unyed, annexed, or appropriated from 


the firſt Year of King Richard II. unto the 
Parliament holden in the 4th Year of King 
Henry the IV th, were diſapproved. And by 
the ſame Statute of Henry the IV th, it is enact- 


g ed, That all Vicarages appropryed * after the 


Statute made in the fifteenth Year of King Ri- 
chard againſt the Form of the ſaid Statute, ſhall 
be difappropried, except the Vicarage of Had- 


-Genham in the Dioceſe of Ely, as in the ſaid Sta- 
"tute appeareth. But yet I ſuppoſe, that the 


Parliament may not make an Appropriation 
without Spiritual Aﬀent ; ne I mean not that 


it were good that all Appropriation ſhould be 
broken: But I have ſpoken this to ſhew what 


Authority the Parliament hath if they would 
Execute it : And if there be a reaſonable Con- 
ſideration why it is done, than the Diſappropria- 
tion holdeth as well in Conſcience as in the 
Law. And good it is, that the Authority of 


Parliament be known in this Behalf to the In- 


tent that it may cauſe them the rather to ob- 
ſerve fuch Statutes as be already made of ſuch 


_ Appropriations, and to deſpoſe ſome Part of the 


Fruits thereof among the poore Pariſhins, ac- 
cording to the Statute of the 15 Rich, 2. made 
in that Point, And if it were aſked them, why 
they have not obſerved the ſaid Statute, they 
have none other Excuſe, but either to ſay that 


they knew not the Statute, or elſe that the Sta- 
tute had no Power to bind them to it. And 
ſuppoſe verily that neither of thoſe Sayings can be 
any reaſonable Excuſe unto them in that Behalf, 


ADDI- 


ADDITIONS, CHAP. IV, 


* Concerning the Power of the Parliament *h 
as againſt the Spirituality. 


Stud. _—_ the SanQuaries in England, as 

well in Churches as other, and alſo 
where a Man ſhall have his Clergy, and where 
not, be under the Power and Anthoriy of the- 
Parliament. | 

Doc. I Suppoſe that it is by the Spiritual 
Authority that a Man ſhall be defended by a 
Sanctuary, or have his Clergy. 

Stud. Nay verily, but by the old Cuſtoms 
and Maxims of the Law of the Realm: And 
therefore the King's Juſtices ſhall judge where 
a Man ſhall have Sanctuary or his Clergy, and 
where not. And if the Ordinary will not 
come to receive them that be Clerks, the King's 
Juſtices may ſet a Fine upon him. And alfo 
the King's Parton ſhall diſcharge one, both of 
the Sanctuary and out of the Biſhop's Priſon ; 
and fo it appeareth that the Biſhops have the 
keeping of ſuch as be admitted- to their Clergy 
by Authority of the King's Laws, and not by 
their own Authority, And though the Title 
of Sanctuary and the Liberty whete a Man 
ſhall have his Clergy be under the Power of the 
Parliament, yet the * Parliament hath not bro- *g 
ken nor extended bis whole Power on them, 
to put them generally away, 

Doe. Might the Parliament break aSandluary | 

that is granted by the Pope? 

Stud, The Pope by himſelf may make no 
Sanctuary in this 12 but if the King and 
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the Pope together do it, the old Cuſtom of the 
Realm ſerveth, as moſt Men ſay, that it is 
[ But yet if the King after that Grant, 
by Authority of his Parliament avoid his own 
rant, than remaineth but only the Pope's 
Grant ; and that ſufficeth not to make a Sanc- 
tuary, as I have ſaid before; but the Parlia- 
ment without the Pope may arte a Sanctuary, 
with ſuch Penalties as they ſhall think conve- 

nient to ſet upon the Breakers thereof. But if 
the Pope do after confirm that Sanctuary, and 
grant that no Man under the Pain of the Cen- 
ſures of the Church do break it, it is the 
ſtronger howbeit the Sanctuary taketh his full 
Strength in that Caſe as to the Law by the 


Parliamen * 


- ADDITIONS, CHAP. v. 


Concerning the Power of the Parliament 
againſt the Spirituality. 


2b * Stud, ¶ Suppoſe alſo, that the Parliament may 


. : aſſign of the Trees and Grafs in 
1 Churchyards either to the Perſon, to the Vicar, 
i or to the Pariſh if they ſee Cauſe: For though 


it be hallowed Ground, yet the Freehold there- 
of, the Trees and Herbs are Things Temporal, 
as they were before the hallowing; and that 
the Parliament hath Power to order them (as is 
ſaid before) it appeareth by a Statute that is 
called ne rector profternat arbores in cœmeteris 35 
Edi. 1. Stat, 2. that is to ſay, the Statute 
againſt Perſons, that they ſhall not cut down 
Trees in the Churchyards. In which Statute 


it 1s recited, that the Soil of the Churchyard 
(which 
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+ ADDITIONS, CHAP. V. 
- {which in the Law of England is called the 
| Freehold) belongeth to the Church: And than 
the Statute goeth farther, and prohibiteth all 
| Perſons, that they ſhall not fell them, but it be 
for the neceſſary Reparations of the Chance, 
but that they ſhall let them ſtand ſtill to de- 
fend the Church from the great tempeſtuous 
Winds and Weather, And than it ſeemeth, 
that like as the Parliament hath Authority to 
prohibit Perſons, that they ſhall not fell the _ 
Trees in the Churchyard, when they would, that 
it hath Authority as well to take the whole Pro- 
perty of the Trees from them if they ſee Cauſe, 
and that they may give them“ to the Pariſh, if“ 10 
there be reaſonable Conſideration to move them 
to it. And yet nevertheleſs the Judges for a 
Churchyard will moſt commonly put the Court 
out of Juriſdiction, and remit it to the Spiritual 
Law, to determine to whom it belongeth of 
Right, but I take that to be by a Cuſtom, and 
a Favour of the Law, and not of a mere Right, 2 
as of the Law of God. And therefore if the * 
Parliament would ordain, that the Right of . 
Churchyards, and of all Things in them, ſhould. 
be tried in the King's Courts, I think the Sta- 
tute might well do it. But as I have faid be- 
fore, the Parliament will not extend their 
Power to many Things, that they might do if they 
would, (I think) and eſpecially in theſe Matters 1 
they will not. And ſurely as well the Parliament | 1 
as the King's Courts, of the King's Bench and 1 
Common Pleas, and all the Common Law (ass i 1 
J ſuppoſe) have been and be as favourable to the | 
Spiritual Juriſdiction, as well in ſuch Church- 
yards, Tithes, Offerings, and ſuch other, as 
any Law hath been; inſomuch that in the 
. C King's 
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* King's Bench and Common Pleas they will ſuf. 
1 fer no Iſſue to be joined eſpecially betwixt Per- 


r ſon and Perſon, whereby the Right of Tithes ; | 
1 might be tried; howbeit that in the Exchequer ; 


h ſome time they have done otherwiſe. * And 
for a farther Proof, that the Parliament may 

order a Churchyard, and Trees and Grafs, as 

3 zs aforeſaid, ſome make this Reaſon, they ſay 
it is enacted by the Statute 15 of Rich. 2. ch. 5. 
that Lands that be made Churchyards, and 
be hallowed and made Burials without Licence | 
of the King and chief Lords, ſhall be in caſe 1 
of Mortmain: And they ſay, that of that it 
followeth, that if the King or Lord enter, for 
that the Churchyard was made againſt the Sta- 
| tute, that the hallowing thereby is annulled, 
for elſe (they fay) the Statute ſhould be void. 
And if the Siatute have Power to annul the 
Hallowing, made againſt the Statute, 

more ſtronger it may order the Trees and Nr 
that be growing upon it, becauſe they be tem- 
poral, as is ſaid before. And in that Caſe if 
the Lord enter by reaſon of the Statute, and 
the Perſon putteth him out, and the Lord bring 
Aſſiſe, and the Perſon pleadeth, that it is a 
Churchyard, and- demand Judgment, if the 
Court will hold Plea thereof, and than the Lord 

ſheweth how he entred by Force of the ſaid 
' Statute, and pleadeth in certain; that is a good 
Plea to give the Court Juriſdiction. And thus 
I ſuppoſe verily that the Parliament may * or- 

S 17 

der the Trees and Grafs in a Churchyard, as 1 
have ſaid, and yet the Ground to remain ſtill 


|  _ - , hallowed, as it did before. 
. | | 1 : A D D + 4 


r 8 ” 4 
8 ee ** r 
; 7 ; 


DL IR 
8 


PP 
I? 


opt . eg ace e e r 


. p 4 
Ws Bas at : 2 £ 
nr BBB K w 
W 


— — * 
EE nad a : 
22 nn , e . ins pe rr gs oe 


ADDITIONS, CHAP. VI. 


Concerning the Power of the Parliament 
againſt the Spirituality. 


Stud. I | Suppoſe alſo, that it may be enacted by 
Authority of e en that if a Spi- 


ritual Man fair his Houſes to decay and die: 


That his Succeſſor ſhall have Remedy in the 
King's Court, againſt his Executors, and that 


it may be prohibited, that no Suit of Delapi- 
dation ſhould be hereafter taken in the Spiritual 
Court, for it is brought to have Amends for 


the Waſte and Decay done in Houſes by his Pre- 


deceſſor, which is all temporal, and belongeth 


to the King's Courts, as Waſtes and Treſpaſs 


do. And howbeit, that no Action lieth for 
the Succeſſor in ſuch Caſe for the Waſte at the 


Common Law; yet that is not ſufficient to 
prove, that an Action may lie therefore at the 
Spiritual Laws: For if a Perſon of a Church 

make a Leaſe for Term of Years, and the Leſ- 


ſee doth waſte, in that Caſe * the Perſon ſhalls þ 


bave no Remedy at the Common Law, and 
yet he ſhall not therefore have any Remedy at 


the Spiritual Law, And alſo in divers Statutes | 


it appeareth, that if a Man have Judgment in 
the Spiritual Law to do Penance as is enjoned 
him, that the Judges Spiritual may not turn 
that Penance into Money, unleſs the Party will 
freely aſk it ; leaſt they might by that Means 
give Judgment of Temporal Things, And if 
they may not turn Penance into Money, but by 
the free Will of the Party, than more ſtronger 
they may not hold Plea in this Matter, where 

| C 2 none 
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none other Thing is in Variance but Waſte of 


Houſes, and where are demanded Damages, as 
was in the Prohibition of Waſte at the Com- 


mon Law: And therefore ſome Men ſay, that 
a Premunire facias, or a Prohibition lieth in this 

Caſe, at this Day, if the Grounds of the Law 
were throughly looked upon; howbeit becauſe 
of the Cuſtom ſo long uſed and ſuffered to the 


contrary, peradventure it were not good to al- 
ter the Law therein without Parliament ; but 
they think verily that the Parliament may 
well alter it; and to enforce their Reaſon they 
fay, that ſince the Court Chriſtian may not 
by the Law award Damages for beating of a 


12 Cierk, but only put him to * Penance for lay- 


. e 7 * 
— . 


ing violent Hands upon the Clerk, that more 


ſtronger they = not in this Caſe award Da- 
mages for the 
a temporal nce. 


afte, that is nothing elſe but 
ADDITIONS, CHAP. VII. 


Concerning the Authority of the Parliament 
1 and the Spirituality. 


Stud. [| F it were ordained by Statute, that no 


Prieſt ſhould wear any Cloth made 
out of the Realm, nor above fuch a Price, upon 
a certain Pain, or that Chaplains ſhall not take 
above fo much for their Salary, I ſuppoſe that 
theſe Statutes were good, becauſe they concern 
the ordering of Tempora] Things; but to ap- 
point the Faſhion of their Garments, or their 
Tonſure, it is more doubt whether the Parlia- 


ment may ſet Pain upon it or not. 5 | 
g 5 ot, 


* 


, Statutes have been made by Parliament con- 


cerning Apparel of the Clergy in this Realm, 


for that hath always been ordered by the Con- 


vocation. And alſo it appeareth in the Statute 


made inathe 36 Edw. 3. ch. 8. that when De- 


fault was found by the Commons for exceſſive 
Wages of Chaplains, that the Parliament did. 
not order the Wages, but the King and his * h 


Lords, at the Petition of the Commons, moved 
the Archbiſhop of Canterbury thereof; and 
thereupon he and other Biſhops afterward in- 
formed the Parliament, that they had ſet the 
Wages in certain, and that no Chaplain ſhould 
take more than they had appointed, upon 'a 
Pain by them limited ; and if any Spiritual Men 
gave more, c. they to forfeit the double to 
certain Uſes by the Convocation appointed. 
And that no Chaplain ſhould remove from one 
_ Dioceſe to another without Letters of the Or- 
dinary, from whoſe Dioceſe they removed. 
And it was then ordained by the Parliament, 


that no Temporal Man ſhould give more Wages 


than the Biſhops had affigned, upon Pain to for- 


feit as much to the King, as in the ſaid Statute 


Appeareth, And alſo the Statute willeth far- 
ther, that he that findeth him grieved againſt 
that Ordinance, ſhall have his Remedy in the 
Chancery; but it appeareth not, that there 
ſhould be any Remedy thereupon at the Com- 
mon Law. 

Stud, The Vertue of Spiritual Men, and the 
Favour of the Realm to them, and their Wiſ- 
dom, Policy, and high Authority be and have 
been great in this Realm, whereby many Things 


have been forborne, that might * lawfully have x 
e 


C 3 been 


ADDITIONS, CHAP.” VII. 
+ Dot; It hath not been ſeen, that any penal 
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been done, as I ſuppoſe. And in the Statute 


made in the 3 Henry 5. Wages of Chaplains 


were ſet in certain by the Parliament: And 
Truth it is, that by the ſaid Statute of 36 Edio. 
3. ch. g. it is enacted, that whoſoever findeth 
him grieved againſt the faid Ordinance, made 


of the ſaid Wages, ſhall have Remedy in the 


Chancery, as thou fayeſt : And therefore it fol- 

loweth thereupon, that if Chaplains may by Au- 
thority of the Parliament be lawfully put to an- 
ſwer in the Chancery before the Chancellor, which 


ſitteth there only by the King's Authority, that 


may as well upon a reaſonable Cauſe be 


put to anſwer by Authority of the Parliament 


after the Proceſs of the Common Law. 
Docr. By Subpena, which is the Proceſs uſed 


in 5 the Perſon ſhall not be arreſted, 
but be only warned to appear. And it is di- 
recti againſt the Canons, that a Prieft ſhould 


be arreſted, and peradventure, at the making of 
the ſaid Statute the Parliament had reſpect there- 
to, and thought it reaſonable, that they ſhould 
rather be put to anſwer in Chancery, where 
their Bodies ſhould not be arreſted, than at the 
Common Law, where they might be arreſted. 


. b Stud. Though the Perſon ſhall not be ar- 


reſted by a Subpaena, if hea not in the 
End by ſhall be 3 2 and then 
thereupon his Body ſhall be arreſted. And alſo 
if the Party will not perform the Judgment 
3 upon the Subpœna, there is none other 


Execution in the Chancery, but to commit 


him to Priſon till he have performed it: And 


therefore (as it ſeemeth) the Parliament regard- 
e not that Point. Wherefore I ſuppoſe rather, 
7 that the Statue was made as to- that Article 


upon 
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ADDITIONS, CHAP. VII: 
upon this Conſideration, that becauſe upon a 
Decree made by the Convocation, there lieth 
no Action at the Common Law, but at the 
Spiritual Law, and becauſe this Matter con- 
cerned giving of Wages, which were Things 
temporal, it was thought reaſonable that the 
Offenders againft the Decree made in the Con- 
vocation, ſhould be put to anſwer in the Chan- 
cery, which is the King's Court: But it might 
as well have been enacted, that they ſhould 
have been put to anſwer at the Common Law 
as in the Chancery, if the Parliament would, 

But to that Point, that thou haſt 
ſpoken of before, that it is againſt the Canons 
of the Church, that a Prieſt ſhould in any 
Caſes be * arreſted. The Common Law pre- * x 
- tendeth, that the King as in the Right of his 
Crown, and by his Common Laws hath that 
Authority, and fo it is daily put in Execution. 
And if the Common Law be fo already, than 
there needeth no Statute to be made of it. 
Nevertheleſs becauſe our Intent now at this 
Time is to fpeak only, what the Parliament 
may do concerning the Spirituality, and what 
not, therefore I will no farther ſpeak of that 
Matter but only this, that if there be Offence 
in them, that execute the Common Law there- 
in, that it is a great Marvel, that Spiritual 
Men have done no more to reform it, than they 
have done ; and if there be no Offence therein, 
than were it good, that it were ſo openly 
known, that ail Scrupuloſity 
might be avoided. 


as I ſuppoſe. 


of Conſcience 

For as it ſtandeth now, 
there reſteth in ſome Perſons, that execute the 
Law therein, a Douht in Conſcience: And by 
reaſon of that Doubt they offend, that {h 
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1 not a, if the Matter were plainly declared. 
For than would they either clearly ceaſe, or 
elle proceed according to the Law with _ 


| eee 


ADDITIONS, CHAP. vin. 


| * Concerning the Authority of the Parlia- 


ment and the Spirituality. 


Stud. I there were a Schiſm in the Papacy, | 


who were right wiſe Pope, the King 
in his Parliament, as the high Sovereign over 
the People, which hath not only charge on the 


Bodies but alſo on the Souls of his Subjects, 


hath Power for the Quietneſs and Surety of his 
Realm to ordain and determine, who ſhall be 


in this Realm holden for right wiſe Pope, and 


may command, that no Man Spiritual nor Tem- 


poral ſhall name any other to be Pope, but him 


that is fo authoriſed in the Parliament ; nor 


ſue to any other as Pope, but only to him. 
And a Statute of like Effect was made in the 
2 Rich. 2. ch. 7. where Pope Urban was adjudged 
in the Parliament to be lawfully choſen Pope. 
And ſince the Parliament, for r s Divi- 


ſions that might riſe in the Realm by ſuch a 
Schiſm in the Papac 25 may ſet a Remedy ; why 


than may not the King and his Parliament in 
likewiſe, as well to the Strength of the Faith 
and to the Health of the Souls of many of his 


215 Subjects, as to “ fave his Realm from being 


% 


noted of Hereſy, ſearch the Cauſe of ſuch Di- 
viſion as is now in the Realm by Diverſities of 


dects and e! and to know alſo by 
whom 
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| whom and by what Occaſion the Noiſe hath 


riſen, that there ſhould be ſo many Hereſies in 


this Realm as are noted to be: And whether 


there be ſuch Herefies or not, and not to put 
any to anſwer thereupon after the Proceſs of 
the Law ; but charitably to examine the Truth 
therein, and thereupon by their Wiſdoms to 
deviſe ſome charitable way for Unity and Peace, 
And great Reward ſhall they have of God, that 
put to their Hands to avoid the great Danger 
that is like to fall to many Souls, as well of 
Men Spiritual as Temporal, if this Diviſion 
continue Tong, And as far as I have heard, all 
the Articles that be miſliked in this Behalf, 
ſown either againſt the worldly Honour, worldly 
Power, or worldly Riches of Spiritual Men ; 
but to expreſs the Articles I. hold it not moſt 
_ expedient. And verily if it be true that ſome 
ha ve reported, many of them be fo far againſt 
the Truth, that I ſuppoſe no Chriſtian Man 
will hold them, believing them to be true : But 
that they do it for ſome other Conſideration, 


And though they do not well in that * Doing, * b 
| how good ſoever the Conſideration be, for no 


Evil is to be done, that Goed ſhould follow 
yet they do not ſo Evil, as if they held them, 
believing them alſo to be true; nor it will not 
be fo hard to remove them from it, as it would 
be, if they did believe them indeed, For if it 
be ſo, that they believe them not, than the 
Cauſe removed, it is to think, that they would 
be lightly reformed : And therefore if it were 
ordained for a Law, that every Curate at the 
Death of every of their Pariſhioners, ſhould fay 
for their Souls in Audience Placebo and Dirige, 
and Maſs, without taking any Thing - 
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5w¹m Ov R.:H. 
And that they ſhould alſo at a certain Time, there 
to be aſſigned by Parliament, as it were once in 
_ a Month, or as ſhall be thought convenient, do 
in likewiſe, and pray eſpecially for the Souls of 
their Pariſhioners, and for all Chriſtian Souls, 
and for the King and the whole Realm : And 
Religious Houſes to do after. the ſame Manner, 
1 I ſuppoſe, that in ſnort Time there would be but 
# few, that would ſay, there were no Purgatory. 
'$: And in likewiſe if it were ordered fo by the 
Pope, that there might be certain General Par- 
d dons of full Remiſſion in divers Parts of the 
14116 Realm, which the People might have for ſay- 
4 ing certain Oriſons and Prayers, without pay- 
' 8 ing any Money for it, it is not unlike, but in 
* ſhort Time there would be very few, that would 
nnd any Default at Pardons: For verily it is a 
0 great Comfort to all Chriſtian People to remem- 
ber, that our Lord loved his People ſo much, 
that he would to their Relief and Comfort, 
leave behind him ſo great a Treaſure, as is the 
Power to grant Pardons: Which as I ſuppofe 
next unto the Treaſure of his precious Body in 
the Sacrament of the Altar, may be accounted 
among the greateſt. And therefore he laboured 
greatly to his own Hurt, and to the great 
Heavineſs of all other. alſo, that would endure 
himſelf to prove, that there was no Power left 
by God. And I ſuppoſe verily that if ſuch 
free Pardons were granted (as I have ſpoken of 
before) and that than other Pardons were after- 
Ward granted, to have the Aid of the People 
for ſome charitable Cauſe, as to reſiſt the Turk 
or ſuch or ſuch other, that the People would as 
diligently receive thoſe Pardons to be Partakers 
of the good Deed, as they would be, if there were 
N | n 
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'ADDITTONS, CHAP: VIII. 
no & ſuch free Pardons granted before. And I* b 
think verily, that if the King's Grace, and 
his Parliament, look not upon theſe Matters, it 
will. be hard to tell, who ſhall be able to do it. 
And under this Manner Naitanus King of Pics 
took great Labour and Diligence for the ap- 
peaſing of the Diviſion and Variance, that was 
amongſt his Subjects (as well Spiritual as Tem- 
poral) for the — Time of keeping the Eaſter. 
For ſome Men in that Variance kept Eaſter, 
when other kept Palm Sunday; and that was 
— ſome time in one Houſe. In which Schiſna 
great Clerks and holy Men were of ſeve- 


raft inions, inſomuch that the bleſſed Man 


Saint Aidan, which was a holy Biſhop, erred 
long in the due Time of er of Eaſter, and 
had many Followers, and yet was he no Heretic. 
For that that he did therein, he did with Meek- 
neſs, and as he thought ſtood according to 
the Truth; and therefore there was but little 
Offence in him, For appeaſing of this Schiſm, | 
the faid King Nuitanus ſent Meſſengers to Saint 

Colfrid, than being Abbot of the Monaſteries 
of. Saint Peter and Paul, that be upon the Ri- 
vers of Tyne and Tiveed, and whereas venerable 


Bede was brought up, to be * inſtructed in the due * 17 


Time of keeping Eaſter, and of the Tonſure of 
Clerks, which was then alſo in Variance, where 
upon the ſaid holy Man Colfrid, wrote a Letter 
unto the ſaid King Naitanus, declaring unto 
him, by many Authorities of Scripture, - the 
very due Time of keeping Ee/ter, and ſhewed 
| his Mind alfo in the ſaid Tonſures : And when 
the ſaid Letter was read before the King and 
his Lords, and that the Tenure thereof 7 * 
painly I and — unto him, he 2 
10 
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this: 


. up from among hls Lok and Hs down 
upon his Knees, and thanked Almighty God, 
that had ſent him ſuch a Gift out of the Cn. | 
try of England. And it is not to think, that he 
did this, intending to give Sentence therein by 
his own Authority, for that belonged not to, 
him, but he did it to know the Truth, and 
that he might thereupon ſhew his Favour to the 


better Part. And if the King's Grace would 
in this Caſe endeavour himſelf to know the 
'Truth of the Cauſe of this Diviſion, I ſuppoſe 


that he ſhall in ſome Article ſhew his Favour to 
the one Part, and in ſome other Article to the 
other Part. Alſo when the Hereſy of Enticetis 
roſe at Conflantinople, which erred in the Tri- 
nity, the blefſed Man Saint * Theodore then 
Archbiſhop of e e to the Intent he 
would keep the Church of England from that 
Error, gathered all the Clergy together, and ex- 
amined them diligently what they thought con- 
cerning the Articles of the Hereſy: And when 
he found them all ſtedfaſt in the Catholick Faith, 

he wrote a Letter of their Belief: And for "th 
ſtruction of them that ſhould come after, ſent 
it to Rome; and the Effect of his Letter was 


« We believe and conftantly confeſs after 


4 holy Fathers, to be verily and truly, the Fa- 
cc ther, the Son, and the Holy Ghoſt, a Tri- 


e nity in Unity, and a Unity confubſtantial 


« in Trinity, that is one God in three Per- 
<« fons conſubſtantial of equal Glory and Ho- 
% nour.“ And among other Things that he 
wrote, which pertained to the Faith, he faid af- 
terward: ** We alfo accept the holy and uni- 


«+ verſal ſine 8 of w_ Fathers: And 
„ We 


ADDITIONS, CHAP. VIII. . 
cc ye accept and glorify our Lord Jeſu Chriſt 
cc as they glorified him, nothing adding or di- 
c miniſhing; and we glorify God the Father 


ce without Beginning, and his only Son, got- 


ce ten of the Father before the Worlds, and the 
Holy Ghoſt proceeding of the Father and 
e the Son, fo as they cannot be ſpoken “ as they, *18 
c that we have remembred, the Holy Apoſtles © 


& and Prophets and Doctors have preached and 


„taught.“ And me thinketh, that theſe Ex- 


amples ſhould ſomewhat encourage them, that 
now may do Good in this Evil and perilous 
Time, to follow ſomewhat after, and every 


Man, after his Degree is, to do the beſt that he 
can therein to help it, not regarding worldly 


Honour, worldly Riches, nor ſingular Profit; 
but only the Honour of God, and the Love of 
their Neighbours and Health of their Souls, 


And if they do fo undoubtedly the Work ſhalt - 


_ proſper well in their Hands. And let no Man, 
that may do Good in this Matter, ſuffer it to 
over paſs as though. it pertained not to him: 
For Almighty God hath given a Command- 


ment to every Man upon his Neighbour. And 


to encourage themſelf yet the more unto it, let 
them remember the Words, that be ſpoken in 
the firſt Book of the Revelations of Saint Bridget, 


the 58th Chapter, where our Lord Jeſu, among 


other Things, ſaid to our Lady thus: I would 
(ſaid he) if it were poſſible, ſuffer for every Man 
ſuch a Pain as ] once ſuffered for all Men upon 


the Croſs, ſo that they might come * to the Inheri- xh 
tance promiſed. Happy be they than, that help 


Souls to that Inheritance, that our Lord defired 
ſo much to have them come unto, And ſome 
time it hath been about by fair 9 
| at 
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91 ADCDOUDE MM: 
that could not be done by Rigour and Compul- 
tion, And if my Lords and Maſters Spiritual 

will needily forthwith their ſtreight Corrections 
and Puniſhments, without finding ſome Provi- 
fion, that the Minds of the People may ſome- 
what be eaſed, in ſuch Things as they have miſ- 
liked and grudged at in Times paſt ; it is to fear 
that there will not follow ſo good Fruit of it 
as there would do, if they would do it ; and that 

would ſhew themſelf evidently to do no- 

* thing but only of a Zeal and Love unto the 

45 People. And it is a doubt to ſome Men, whe- 

; ther ſome of the Things that the People miſlike 
and find Default at, be Occaſions active or paſ- 
ſive to the People to offend: But whether they 
be the one or the other, Charity would (as it 
ſeemeth) that ſome Diligence ſhould be put to 
amove them, though percaſe they were not 

evil but indifferent, or peradventure good of 


ADDITIONS, CHAP. IX. 


* 19 Concerning the Authority of the Parliament 
| and the Spirituality. 


þ Stud. IF it were enacted by the Parliament, 
ET - I that if a Man call another Thief or 
Murderer, that an Action ſhould lie thereupon 

at the Common Law, and that no Suit ſhould 
lie thereupon at the Spiritual Law ; I think it 
were 2 good Statute, for the Matters whereupon 
the Words riſe are only to be determined by the 
Common Law. And ſoit is if a Man call another 
Villain, an Action lieth thereon at the 1 
4 1 W 
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i ADDITIONS, CHAP. 1X. . 
1 Law if he be free, and not at the Spiritual Law, 
al becauſe the Right of the Villainage may not be 
tried but at the Common Law; and moſt 
Men ſay, that if there be an Indictment of Fe- 
lony at the Common Law, that then there 
lieth no Suit thereof in the Spiritual Law, ſo be 
2 there needeth no Statute to be made in that | 
_ Coink, | 
Duc. If a Statute were made, that an Action 
ſhould lie at the Common Law of ſuch Words 
1F as a Man hath any Loſs or worldly Hindrance *' 
'1F by, though they have before Time been uſed to 
1 be ſued only in the Spiritual Court, thinkeſt 
thou“ the Statute were good? — 
Stud. I think the Statute were good: And 
moſt commonly upon ſuch Words ſome worldly 
Loſs or Hindrance one Way or other doth follow; 
but TI think that in thoſe Caſes the Parliament 
may not prohibit, but that they that liſt may al- 
ſo take their Suits at the Spiritual Law, if they - 
will, fo that the Spiritual Law make no Re- g 
compence to the Party. Alſo of all Annuities, ; 
whether they have Beginning by Preſcription, | 
Compoſition real or otherwiſe, I ſuppoſe it may | 
be enacted, that the Suit ſhall be taken only in ; 
the King's Court, and not in the Spiritual - 3 
Court, for nothing is to be recovered in ſuch j 
Suits but Money, which is temporal in whoſe | 
Hands ſoever it come, Spiritual or Temporal. 
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ADDITIONS, CHAP. * 


- Concerning the. Authority. of the: Mente 
ment as to the Spirituality. 


Stud. 1 it were enacted, that no religious 
I Perſon ſhould receive into the Habit 
of their Religion any Child under a certain Age 
| to be appointed by the Parliament, and that af- 
. _ ter this Entry he ſhould, not be removed from 
38 the Place that he was received in within a Year 
1. - after upon a certain Pain, without Aſſent of his 
420 Friends: I think it were a good * Statute; for 
that Statute ſhould not prohibit. Entry into Re- 
\ ligion. . For if it did fo, I ſuppoſe. it were not 

to be obſeryed ; but, it ordereth..the Manner of 
Entry into Relig pon for Th for ſuch Infants, which is 
right et monwealth :. And a 
Statute of like Effect is — for the four Or- 
ders of Friars in the 4 Henry 4. where the four 
Provincials of the ſaid four 2 Onden were ſworn, 
3 by. laying their Hands upon their Breaſts in open 
„ Farliament, to obſerve the ſaid Statute. And 
upon the ſame Ground ſome ſay, that if it 
were enacted, that no Man upon a. certain Pain 
ſhould affie the Daughter in her Father's, Houſe, 
without Aſſent of the Father, it were a good Sta- 
1 tute: And yet a Statute hath no Authority to 
Et. prohibit, nor to confirm no Right of Matri- 
3 K But as the Church prohibiteth it, or 
f confirmeth it. And therefore if it were prohi- 
1. bited, that no Lord's Son ſhould affie an Huſ- 

| bandman's Daughter, or ſuch other, and if he 
did, the Affiance to be void, I think that Statute 


My were void. But if the Statute were, that no 
3 Lord's 
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ADDITIONS, CHAP. X. 
Lord's Son, upon a Pain, ſhould make Affſiance 
with any Woman, that is a Stranger born, 
without the King's Licence, I think that Sta- 
tute were good: For it prohibiteth ® not Ma- * h 
trimony, but ſetteth an Order after what Man- 
ner it ſhall be made, and that under ſuch Form 
as may haply be neceſſary for the Surety of 
the Realm. And of a like Effect thereto is the 
Law, that the King's Widow ſhall not marr 
without the King's Licence, and that ſhe ſhall 
be ſworn thereto in the Chancery when ſhe is en- 1 
dowed. And like Law is alſo, that the Lord 14 

mall have the Marriage, or the Value of the 11 
Marriage, or ſometime the double Value of the . 
Marriage of his Ward by Knights Service, And % Fl 
alſo if a Man marry a Bond Woman without 
Licence, the Lord by the Common Law ſhall * 
have an Action of Treſpaſs againſt him that 
marrieth her. And all theſe Laws be gocd, for 
merely they prohibit not Marriage, no more 


ſhould. a Statute do for Entry into Religion, as 1 


me ſeemeth. For it prohibiteth not Entry into 1 

Religion: But it prohibiteth that none ſhould 4 
be received into the Habit before his Vears of 1 
Diſcretion, and that after his Entry he ſhall be _ 
ordered in ſuch Manner, that if he will after 1 

be profeſſed it ſhall riſe. of his own free Will, 1 4 
and of a Love to ſerve God, and not by any 1 
ſiniſtre Means, nor eoloured Perſwaſions.. — 1 
Alſo, as I ſuppoſe, the Parliament may well 114 

| 


enact, that every Man, that hath the Profit 

* of any Offering by Recourſe of Pilgrims, .ſhall 2p 
upon A. certain Pain, not only ſet up: certain _ 3; 
Tables to inſtruct the People, under what Man- 1 F1 
ner they ſhall worſhip: the Saints, but alſo to 

cauſe certain. Sermons to be made. there yearly 1 
| D 33 to 14 
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to inſtruct the People, how they ſhall | 
3 fo that through Ignorance and diſordering 
of themſelf, they do not rather pats: the 


89 Saints than "pleaſe them. 


It may alſo prohibit, that no Miracle hall 
Fe noiſed upon ſo light Occaſions as they have 
been in ſome Places in Time paſt. And they 
ball not, upon a certain Pain, be ſet up as 
Miracles, nor be noiſed, nor reported as Mira- 
cles by no Man, till they be proved for Mi- 


racles, under ſuch Manner as by the Parliament 


hall be appointed. And it is not unlike, but 


that many Perſons grudge. more at the Abuſe of 


Pilgrimages than at the Self-Pilgrimages. And 


| min likewiſe of divers other Articles, if the Truth 


were groundly fearched. And under this Man- 
ner it hath been already enacted by Parliament, 
to the Strength of the Faith, that's no Man ſhall 
preſume to preach without Licence of the Dio- 


cean except certain Perſons excepted in the Sta- 


* b 


tute, as appeareth in the ſecond Year of King 
Hen the Fourth. And under this Manner 
the Parliament may ordain many good Laws 
for Strength of the Faith, and for the good Or- 
der of all the People as well Spiritual as Tem- 
RR: ral, though it judge not upon the Right. of 

hings that be mere Spiritual. And all theſe 
Diverſities, and many other more than I can 
rehearſe now, they that be learned in the Laws 


of the Realm be efpecially bounden to know, 


that they may inſtruct the Parliament when 
Need ſhall require, what they may lawfully do 
concerning the Spiritual Juriſdiction, and what 
not. And therefore Spiritual Men are bound 
eharitably to hear their Opinions therein, and 
what they think be immediately grounded — 


the Law of God, or upon: the Law:of Reaſon 
and what not. For commonly the Parliament 
hath over thoſe Laws no direct Power, but to 
ſtrengthen them, and to make them to be mare 
i kept it hath good Power. And if Spiri- 


tual Men and Temporal Men would charitablx 


_ lay their Heads together, and fully determine 
what the Parliament may do, as well concern- 
* the Spiritual Juriſdiction as the Temporal, 
taking theſe Additions as little Titleings, where- 
by they by their Wiſdom may call to their Re- 
membrance greater Things, ſo that hereaſter 
it ſhall not ſtand in the Caſe * as it doth now, ® 22 
that when the Parliament hath made a Law 
concerning the Spirituality, that Spiritual Men 
ſhall not ſay, it bindeth not in Conſcience, as 
many have done in Time paſt, and yet do to 
this Day: I think verily that there would no- 
_ - thing do more Good to appeaſe ſuch Variances, 
Schiſms, and Diviſions as be now abroad in the 
Realm. And than alſo would all Men, as 
well Spiritual as Temporal, rather take heed- to 
themſelf, to ſee that they did nothing to give 
Occaſion to the Parliament to extend his Power 
upon them or their Poſſeſſions, than to reſiſt os 
deny the nen of the Farliament. 5 


ADDITIONS, CHAP. XI. 


Concerning the Authority of the Parliament 
and the Spirituality. 


Dat. W HETHER may the Parliament 
| prohibit, that no Ordinary upon a 

certain Pain ſhall admit none to the Order of 
Prieſthood, except he be ſufficiently * 
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"Mp * Bead. 1 am in rods in this Queſtion, and 
* Thing that cauſeth me to doubt therein is 
this, if it were enacted, as thou ſayeſt, and after 
_ - © - Action were brought upon the Penalty, and 

- the. Ordinary would plead, that he that was 

* 'b made Prieſt, was ſufficiently learned. * And 

thereupon an Iſſue were joined, that Iſſue ſhould 
. it 

Ji not reaſonable, that twelve Men, which 

be unlearned, ſhould try whether a 

Ilan were ſufficient] learned to be a Prieſt, 

for they have no Knowledge therein. And 

therefore if any ſuch Penalty ſhould be ſet by 

* + Parliament, it ſeemeth that it muſt be farther 

enacted, that if the Iſſue were joined: (as is ſaid 

before) that than it ſhould be tried by Spiritual 

Men, or Temporal Men that be ſufficiently 

- learned thereto, or by both. : 

Doc. But thinkeſt thou than, that the Parlia- 
ment may ordain, that Spiritual Men ſhall be com- 
pelled to paſs upon Enqueſts? It ſeemeth, that 
were againſt the Law of God, and againſt the Per- 
fection of their Order; and to break them from 
the Devotion of Contemplation, that is requi- 

. fite to them. For Saint Paul faith in his ſe- 

f cond Epiſtle to Timothy, the ſecond Chapter: 

\ * Nemo militans deo, implicat ſe negociis ſecularibus, 
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that is to ſay, Let no. Man that bath ſet. him- 
A to Ci, mntryke himſelf in ſecular Buſi- 
Which Words be ſpecially ſpoken, of 
Pen And therefore it ſeemeth, he ſhould 
do againſt the Saying of Saint Paul, that would 


2 ®* 23compel Prieſts to go upon * Eng veſts. | 
3 Stud. Verily there is a Writ. in the Regiſter 
| (which is a Book of the Law of England) that 
{ no Sheriff ſhall _— any Prieſt. upon any * 

denz. 


ADDITIONS, 7CHAP. XI. 


.- queſt, and that Writ may every Prieſt have, 
that will ſue for it. And I think right well, 
that that Writ is grounded upon the Law of 
the Realm: Taking in that. Point his Effect 
upon the Law of God. And therefore I think, 
that the Parliament may not enact, that Prieſts 
ſhould go univerſally upon Inqueſts: But to 
enact, that in this ſpecial Caſe, which is not 
mere Temporal, but to enquire of the Suf⸗- 
ficiency of Learning, and that to a good and 
a neceflary Purpoſe, I ſuppoſe the Parliament 
may aflign them to it without breaking the Li- 
| berty of the Church. And fo they be many 
Times upon a Writ to enquire de jure. patrona- 
tus, where Prieſts and Laymen ſhall be joined 
together to enquire of the Right of the Patro- 
nage. And me thinketh, they might do in 
like Cafe here, either by themſelf, or to be 

joined with Laymen. e 

| Dot. There they be called by the Authority 
of the Ordinary, and here they ſhould be called 
by the Temporal Authority. 

Stud. Whether they be called by Spiritual 
Authority or by Temporal Authority, their 
Buſineſs * is all one. For as great Let is it to * h 
Devotion and Contemplation, when they be 
called thereto by the Biſhop, as when they be 

called thereto by the King. And though, as 

thou ſayeſt, the Biſhops ſhall command to ap- 

pear in that Caſe, yet it is by the King's Law, 
that he ſhall do ſo: Which Law the Convo- 
dation may not alter gor change, but the Par- 
liament might change it with à Cauſe: For it 
pertaineth to the ordering of Temporal Inheri- 
tance, that is to ſay, to the ordering the Patro- 
| We 7 © Rage, 
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DIALO OU E u. 
and of Preſentments of Adyowſons, 


F which be temporal. 


Doc. I can in no wiſe ſee how i it may fand 


with the Law of God, that the * 
ſhould compel Spiritual Men to go upon In- 


queſt. And therefore if ſuch a Statute ſhould 
be made, the Inqueſt muſt be taken all of Tem- 


poral Men, that have ſufficient Learning thereto: 
And yet I regard not this Point ſo much in this 
| Quelti 

mere ſpiritual, that the Parliament hath no 
Power to ſet any Pain upon it. For as it 


ion, as I do that the Matter of itſelf is fo 


; ſeemeth, if it might do that, it might as well 


ſet a Pain upon the Tonfures of Clerks, or up- 
on the Order of the Service, or what Uſe t 
ſhould keep, and that I ſuppoſe thou thinkeſt it 


cm not, * and me thinketh it may no more do 
it in this Caſe. 


Stud. I think well it be as thou fayeth in 


- thoſe Caſes: But in this Caſe, that is ſo ne- 
_ ceſfary for the good Order of the King's Sub- 


jects, and for the Commonwealth, me think- 
eth they may, for if Curates have Vertue and 
Cunning, commonly the People be vertuous, 
and Vertue is the moſt chief and principal 
Branch of the Commonwealth, And there- 
fore for Increaſe thereof, me thinketh that the 


Parliament may well ſet a Pain, although there 
were no Spiritual Law made in that Point be- 


fore, as well as it may of Infants, that be re- 


ceived into the Habit of Religion, whereof Men- 


tion is made before in the tenth Addition. But 
in this Caſe fince the Spiritual Law is already, 
that none ſhall be made Prieſts, but they that 


be ſufficiently lettered, me thinketh that the 
| Parliament may much more the rather do it. 


And 
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And therefore, if the People would not aſſent to 


keep an Holiday, that were ordained by the Church, 
I ſuppoſe that the Parliament, if they thought 
it reaſonable to be kept, might ſet a Pain upon 
all them, that would not obey unto it. And 
that it might do likewiſe upon all other Laws, 


that be made by the Church * for the good Or-* b 


der of the People, though it might not percaſe 
make a new Law in the ſelf Points, for that 
ſhould not be a breaking of the Liberty of the 
Church, but rather an Affrmance of it. 

Dae?. I feel thy Conceit well: Howbeit 1 
cannot fully as yet, aſſent unto it: And there- 
fore I pray thee give me a ſparing therein, and 
at 2 better Leiſure, I ſhall with good Will ſhew 
thee farther of my Mind therein, And now I 
will aſk thee another Queſtion, 


ADDITIONS, CHAP. XII. 


Concerning the Authority of the Parliament 
and the Spirituality. 


Do. IT was aſked of me but late, if cer- 

p tain waſte Ground, whereof was never 
any Profit taken, and that lay within no Pariſh, 
but in ſome Foreſt, or that is newly won from 
the Sea, were brought into Arable Land, whe- 
ther the Parliament might appoint, who ſhould 
have the Tithe thereof, and he that aſked me 
the Queſtion thought it might. I pray thee ſhew 


me thy Conceit, what thou thinkeſt therein, * 2 s 


* Stud. I think that if the Freehold- be in 
the King, that he may aſſign the Tithes there- 
of to whom he will: And if the Frechold be in 
a common Perſon, that he may do likewiſe, 
But than I think, that if that common 9 
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veniently to the Maintenance of the Service of 
God, that the Parliament may do it, and or- 
ice 
as they ſhall think convenient. r 
Det. I cannot ſee how the Parliament, nor 
yet the Party ſhould have Authority to meddle 


Wind Tithas, that be : Spiritual and Pertain al- 


way to the Spiritual Juriſdiction. And there- 


fore I ſuppoſe, that in this Caſe the Archbiſhop, 


as Sovereign Head over the Spirituality, ſhould 


in this Caſe have the ordering of the Tithes, as 


Things Spiritual to whom none other hath Right: 
And neither the King nor no common Perſon, 

Stud. "Though Tithes be ſpiritual, yet the 
Aſſignment of the Tithes to other is a tempo- 
ral Ka, which the Parliament with a Cauſe may 
order, as it may do all Temporal Things within 


the Realm: And that the King, or any other, 


that hath the Freehold of ſuch waſte Grounds 
as be in no Pariſh, may aſſign the Tithes there- 
of to whom they will, it may-appear thus : * Be- 
fore Pariſhes were divided, and before that it 
was ordained by the Law of the Church, that 
every Man ſhould pay his Tithes to his own 
Church: Every Man might have paid his 
Tithes to what” Church he would, and might 
one Vear have given it to one Church, and an- 
other Vear to another: Or have granted them 
to one Church for ever, if he would. And 
like as every Man, before the ſaid ſevering of 
Pariſhes, might have given his Tithes to what 


Church he would, becauſe he was bound to no 


Church in certain: So may they do now, that 
have Lands that lie in no Pariſ: For they be 
at Liberty to aſſign them to what Church they 
Will, as all Men were before the faid Law 1 

| at 


* 
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that Tithes ſhould be paid to the proper Church, 


And if the Archbiſhop ſhould have Right to 


them, becauſe no Man can of Right claim them, _ 


then before the ſaid Law made, Archbiſhops 


had Right to all the Tithes within their Pro- 


vinces : For no Man had Right to any Tithes, 


but by the Aſſignment of the Owners. And 
therefore if the Freehold, in this Caſe that thou 


haſt put, be in the King, than he ſhall aſſign 


t ee, where. he will » And; in Rn 


other of his Subjects, as I have faid before, 


Docr. Thou ſpeakeſt in this Caſe, as thou * 26 
were learned in the Spiritual Law, for theſe 
Matters pertain thereto, and not to the Laws of 


the Realm, _ 

Stud, I ſpeak therein according to the old 
Law and CUom of the Realm, which yet con- 
tinueth in ſuch Places, as be out of any Pariſh, 
as it did before Pariſhes were limited, and be⸗ 
fore the ſaid Law was made, that Tithes ſhould | 
be paid to their proper Churches: And that 
there is ſuch a Cuſtom, partly it appeareth in 
a Caſe, that is in the Laws of England, which 
happened long Time ſince the ſaid Law was 
made, that Tithes ſhould be paid to their wow! 
per Churches. 


Dea. I pray thee ſhaw me what Cafe that he *. 
Stud. In the twenty-ſecond Year of King 
Edward the Third, in the Book of A/i/e it ap- 


peareth, that the King granted the Tithes of 


certain Aſſerts, that were newly taken out of 
the Foreſt of Rack, to a Provoſt, and he there- 


upon brought a Scire Facias againſt divers, that 
took the faid Tithes, returnable into the Chan- 
cery: And there Exception was taken, that 
the Suit pertained to * Spiritual Court, and 

not 


OS” q "x * N 7 6 8 2 * * £ * EEE bow 7 
To 8 RN Re", e 2 Is. * Wy FD * 8 We * * 9 . 1 N y 
5 * 775 N . { 5 Of BEET 1 * * . N . * P dE Kot R 95 
* 5 Js 1 * f 3 4 £ $31 *. 8 9899 
0 4 by 
I 
3 = 
N * n Oo G 0 8 11. # 4. 


not to . Chancery: And it was anſwered 

© again, that that — to be underſtood, where 
eb the Suit was taken * againſt them that ought to 
pay the Tithes, and not where it was brought 

_ againſt them, that were wrengful Takers of the 
Tithes, And thereupon the Defendants were 
put to anſwer, and pleaded to an Iſſue, which 
was ſent down into the King's Bench to be 
tried according to the Law, and there the De- 
_ _ je Default Ne Ls Plan- 

tifts prayed Execution. in this Caſe Thorpe 

© aid, That the old Law hath. been alway, 
4 that the King in ſuch Caſe ſhould aſſign the 


N I Tiches were he would.“ And that Say ing 
. I take to be underſtood, where the Freehold is 
5 in the King, as I have Aid before. And tho 
5 the ſaid Caſe be not judged, yet it appeareth 
4 thereby, that the King made Aſſignment of 
| Tithes, which was admitted to be good, ſo that 
the Parliament ſhall not need to meddle there- 
with, . it be his Pleaſure to aſſign them by 


Authority of his Parliament: As he may do, 
if he will, to make his Letters Patents to be of 
| che more higher Record than they ſhould be 
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\ without the Parliament. 
. Def. Truth it is, that the King and other 
Owners and Poſſeſfioners of Land fometime 
their Tithes to what Church they would : 
t when it was ordained by the Church, that 
Tiches ſhould bs * paid to their own Church, 
than the People were bounden by that Ordi- 
nance to pay them according, wi ſo they didi; 
and therefore if there were a Law made now by 
the Church of ſuch particular Tithes, as yet re - 
main ftill out of any Pariſh, that they ſhould be 


3 or to the Or- 
dinary, 
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dinary, or to the Metropolitan, or in ſuch 
other Manner as the Church ſhould think rea- 
fonable : Me thinketh it were a good Law, and 
ought to be obeyed as well of the particular 
Titthes, as it was firſt of all Tithes generally. 
And if the Church may make a Law therein, 
than me thinketh the Parliament ſhould have 
no Power to make any Law therein. 
FStrud. Whe?. the Church had ordained, that 
the Tithes of eyery Man ſhould be paid to their 
own Church, and the People received that Law, 
and paid their Tithes according: Then by that 
Aſſent, the Law was confirmed: And if the 
Church would not have made that Law, I 
think the Parliament might: For it was for the 
Reſt and Quietneſs of all the People: And then 
none might have refuſed that Law ſo made by 
Parliament : But to the Law made by the 
Church ſome did not obey, but paid their Tithes 
to other * Churches as they did before. And * b 
thoſe Churches unto this Day have good Right to 
thoſe Tithes, as Portions belonging to their 
Churches, though the Ground lie not within 
their Pariſh: And fo hath the King and the 
Owners and Poſſeſſors of ſuch waſte Grounds, 
that be out of all Pariſhes at this. Day, good 
Right to affign the Tithes thereof, where they 
will. For as to thoſe Grounds they never re- 
ceived any Law to the contrary: And fo I 
think it bindeth them not in that Behalf. And 
no more ſhould any new Law do, that were 
made by the Church of ſuch Tithes, nor pull 
the Liberty from them to affign them where 
they will, without their Aſſent. And where 
thou fayeſt, that if the Church may make a 
Law of a Thing, that than the Parliament hath 
E 2. no 
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no | Dawes to make any T.aw'therein, I think 

that Ground holdeth not: For if the Church 
would grant a Diſme to be paid to the King, it 

were well granted: But if they would not, the 

Parliament, may. And in likewiſe though the 

Church hath made a Law, that Curates ſhould 

be reſident upon their Benefices : Yet the Parli- 

ament hath alſo made a Law, that they ſhall be fo, 

and both Laws ſtand in good Strength and Effect, 

* 28as I ſuppoſe. And in likewiſe it is of & the Sta- 

tute: of Uſury, which was made in the tenth 
"Your of * Henry the . 


4 ADDITIONS, CHAP. XIII. 
| : Concerning the Power of the Parliament 
1 and the N 


„ „. KLE HETHER may the Parliament 
4 NP 78 prohibit, that none Ordinary, nor 
none other, that hath Power to viſit, ſhall not 
+. take any. Money or Penſion of the Houſes or 
| Places, that they viſit at their Vilitation. 
: Stud. I think the Parliament hath good Power 


4 to do it. For the Money that they receive, 
1 though it be given by Occaſion of a Spiritual 
Thing is Temporal, and is under the Power 
"-* of the Parliament, as all Temporal Lands and 
2 28 Goods be. And if there be a Cauſe reaſonable 
. why they ſhould make that Prohibition, then 
at bindeth as well in Conſcience as it doth in 
the Law: And an Example i is thereof by pro- 
bate of Teſtaments. For though the Probate 
be a Thing Spiritual, yet the Parliament hath 


of late, as it might n do, ſet a Pain, that 
none 


, 
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ADDITIONS, CHAP. XIII. 
none ſhall pay for the Probate above a certain 


Sum limited by the Statute. And alſo by the 


Statute * that is called in Latin, Statutum de * b 


Caroli de afportatis religioſorum, it is enacted, 


that no Houſe of Religion of beyond the Sea, 
ſhould from thenceforth under Colour of Vit 
tation or other Colour, ſet any Tallage or Im- 


poſition upon any Houſe of Religion, that is ſub- 


feit all that it hath under the King's Power. 
And the Statute will further, that nevertheleſs 
the ſaid Abbots and Priors Aliens ſhall not ceaſe 
of their Viſitation within this Realm : So that 
they bear no Money nor Goods from the Houſes 
in England. And me thinketh, that like as the 
Parliament had then Power to prohibit, - that 
the Abbots and Priors Aliens ſhould not under 


Colour of Viſitation or otherwiſe, ſet any Tal- 


lage or Impoſition upon any Houſe of Religion 
to them ſubject in England, that the Parliament 


may now as well prohibit, that none under Co- 


lour of Viſitation, or otherwiſe, ſhall take of 
any Houſe of Religion or Church, that they 
ſhall viſit, any Sum of Money, or other Thing, 
whatſoever it be. For me thinketh, that the 
Reafon in the one Caſe and in the other is all 
one. 
Dost. It ſeemeth nay. For at the making of 
that Statute the Parliament intended principally 


* to provide, that no Goods ſhould be os 


veyed out of the Realm by any religious Perſons, 
which they did forne Time under Colour of Vi- 
ſitation: But in this Caſe it needeth not to 
provide any Remedy i in that Behalf, as it is evi- 


| dent of itfelf. For there be no Goods conveyed 
out of the Realm by reaſon of ſuch Viſitations. 


E 3 Stud. 


223 
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unto it in England: Upon the Pain to for- 
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ä wn Though the W ee eee ia the 
aid Parliament was to provide, that no Goods 

ſhould be conveyed out of the- Realm by reli- 
ious Perſons : Yet as for a ſpecial Surety 4 it 
would be ſo, they thought it sl to prohi- 
bit, that the Head Houſes of beyond the Sea 
ſhould not by Colour of their iſitation in 
England do it. For they thought that that was 
a feady Way to bring the Money into their 
Hands, that they might after carry it with them 
+ into their Country: And ſince Parliament 
1 had then Authority to prohibit, that the ſaid 
Viſitors ſhould not, ge o 1 of their Viſita- 


tions, gather any Tallage or Impoſition ſet up- 
on them, that they viſited in England: Why 
| might not the Parliament now likewiſe prohi- 
1 bit, that the Viſitors, at their Viſitations, ſhould 
gather no ſuch Tallage or Impoſition, as hath 
5 2 b been ſet in Time paſt upon ſuch Houſes ® and 
* Churches as they do. viſit. For certain it is, 
| that at the Beginning of Viſitations no ſuch 
| Impoſitions nor Penſions were paid: But that 
hi they have been brought up ſince that Time, 
; either at the Motion of them that were viſited, - 
to the Intent that they might thereby have the 
more Favour of their Viſitors, or elſe by Power 
or Compulſion of the Viſitors, or for their fin- 
gular: Lucre, or haply by both Ways. But 
what way ſoever it began: If it ſhould. hereaf- 
 _ _  , ter come to the Point, that the Viſitors at their 
Poiñſitations, by reaſon of the ſaid Impoſitions or 
ia . Penſions, ſhould be inclined to any Gn, ular Af- 


4 ſection, and ſo to forbear the good Reforma- 

. | tions,; that they ought. to look to in the Mona- 

NJ ſtries and Churches, that they viſit, whereby 

. evil Doers Should. take Boldneſs to * k 
v 


© * 
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Evil, and well Doers be diſcouraged from their 0 


'vertuous Exerciſes in the Service of God: I 


ſuppoſe verily, that oy by by good Autho- 


rity and with a charitable Intent would take the 
ſaid Impoſitions and Penſions from the ſaid Vi- 
ſitors, ſhould deſerve thereby right great Thank 
and Reward of God. oy Pi there ſhould 


be no ſuch Cauſe to move them to it. And 


now I intend thus to make an End of the Au- 


thority of the Parliament for this * Time, and 30 


will aſk of thee but one ſhort Queſtion concern- 
ing the Matter that we treated of in the 2 
Addition, and ſo commit thee to our Lord. 
Doct. What is that?; 1 
Stud. It is this: If a Curate nee the Statute 
of Mortuaries, thinking the ſaid Statute to 
againſt the Liberty of the Church, perſuade! 
his Pariſhens to believe, that all they that keep 
the Statute, ſtand in the Cenſures of #2 Church, 
and thereby induceth many of them, ſpecially at 
the Point of Death, to recompence him as much 
as their Mortuaries by Eſtimation would have 
amounted to: Whether hath he good Right to 
that, that is given under that Manner? 
Doc. If it be as thou ſayeth, that the Sta- 
tute ſtandeth with Conſcience, then hath he no 
Right thereto in Conſcience. . For he cometh 


to it by an unjuſt Means, and grandeth $4 


ſelf for the having of it, upon an Untruth: 
ſo the Giver is deceived in his Gift, and there- 
fore it bindeth not in Conſcience, though it 


bind in the Law. And I ſuppoſe, that though - 
the Curate ſay as he thinketh therein, that yet 


it ſufficeth not, but that he is bound to Reſti- 
tution, for Ignorance, as me thinketh, cannot 


excuſe the Reſtitution, though peradyenture be" 


may 
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* b . that ir ſhall Ar in him 
dea _ 
Stud. 1 think it be as thou ſayeſt, and as it 
4s in this Point, it is in divers other Articles. 
upon the faid Juriſdictions. Wherefore me 
*thinketh, it would be more plainly declared in 
many Things What belongeth to the one Juriſ- 
diction, and what to the other, than it is yet, 
A Rate faid before, and that hath cauſed me 
do treat farther this Matter now at this Time, 
[- than T thought to have done. 
* "Dee. I think it be as thou fayeſt: But if T 
. might be fo bold, I would deſire to know thy 
Mind in one Thing and no more, and that is 
this: Of what Effect the Statute is, that was 
made the 2 Henry 5. ch. 1. whereby it is enact- 
ed, that Ordinaric ſhall have Power by the 
King's Commiſſion to inquire of the Hoſpitals 
of his Foundation and of their Governance, 
und to certify the King in his Chancery thereof. 
And of Hoſpitals of others Foundation they 
1 have Power to enquire, and do Correction after 
= the Law of Church. 
"F Stud. At a cifure 1 will gladly few ther 
my Mind therein, but for this” Time I pray thee 
Hold me excuſed, for I will no more ſpeak of 
that Matter as now. And thus God of Ne 
and Love be alway with us, Amen. 


* > ig ods, Kr 3 r * 
* . Py *. 


* 


END» nid ao rife ie . 
* 3 5 1 * 7 4 — a> 
0 5 7 * 
* 


i * 38. „ ˙ 1 èö N e 
* 3 ARCS > 5 * . 00 * 7 : - P wy FS = * 
89 * 9 * &. r * = — 4 . EEE * 1 34 W 
12 z e NN n „ oh HSE EL IS Wes YEE: - 
* N ö * N en wy { >; 7 3 
© E302 n i; EF 4 n 
440 ; : oY 7 * 2 ** 46 ol 5 
% n , a 2 
5W =. 1 *. 
Yo - 4 
% 2 
& 
= * N 
* 1 ö 
4 "i wo #3 
23 
MW 
«v 
„ —_ * a —_ 4 
— —— > ä 
r * a 3 0970 r ** * hs — 
* „ 9 * 


; 7 HAT Power the Parliament hath over 9 
W ſuch Things as be brought with dead. | 
5 Bodies to their Burials, and that be e 
claimed by ſome Curates to pertain to their 
Church, Aaditions, Chap. I. fol. 2 | 
Whether the Parliament may enact, - that no 1 
Lands ſhall come hereafter into Mortmain "| 
by Licence nor without Licence, Additions, "BY 
Chap. II. fat © -| 
Whether the Parliament may break all Appro- 
priations that be made againſt any Statute or f 
againſt the good Order of the People, Addi- = 
tions, Chap. III. . 7 = i 
That all Sanctuaries and alſo who ſhall have -| 
his Clergy be under the Power of the Parlia- 1 
ment to order as they ſhall think convenient, A 
Additions, Chap. IV. Tre 8 by 


What Power the Parliament hath in the 4 
and Graſs in Churchyards, Additions, Chap. V ; 


ol. 9 

What the Parliament may do Or | 
for Dilapidations taken in the Spiritual 0" 
Court, Additions, Chap, VI. fol. 11 | 
Whether the Parliament enact that no Prieſt 
ſhall wear og Cloth mas out of the _— 
an i 


n 'T A 5 1 KE. 


and whether it may order the 

8 2 Additions, Chap. VII. 
If there were a Schiſm in the Papacy, what the 
Parliament might do —_— Additions, Chap. 
. fol. 14 
If it were ena cted char if one call an other 
Thief or Murderer, that the Suit ſhould be 
taken thereupon in the Kingh Court, and 
not in the Spiritual Court, I think the Sta- 
. tute were good, Additions, Chap IX. fol. 19 
Whether the Parliament may enact that no 
3 6 eo Perſon under a certain Pain ſhall 
-teceive into the Habit of their Religion any 
Child under a certain Age to be appointed 
* the Parliament, Additions, Chap. X. fol. 19 
Whether the Parliament may ern engy that no 
Ordinary under a certain Pain ſhall admit 
none to P 

\ be ſufficiently learned, Additions, _— X 
22 
Who ſhud have the Tithes W 
; that be within no Pariſh, and what Power 
the Parliament hath therein, Additions, Chap. 
XII. Fol. 24 
What Authority the Parliament hath concern- 
ing Viſitations, Additions, Chap. XIII. fol. 28 


Thomas Bartheletus regius impreſſor 
excudebat, Anno Domini 
_ Mpxxx1.Cum privilegio 
3 _ indulto, 
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7 bw 0 OKs 2 Publiſhed; u 


by). WORRAL. 


ORD RAYMON D's Mine: in hb 
King's Bench and Common Pleas. 2 Vols. 
Girmenr's Reports of Cafes in Equity of the 
5 * of Chancery and Exchequer, from the 
4 Queen Anne to the 12 George I. The Second Edie 
** corrected; with many Additional References. 
Rerokrs of Caſes in Chancery and the King's - 
- Bench in the 4th, 5th, 6ch wi 7th George II. 
Hawe s Pleas of the Crown: Or, a Syſtem of 
the Prineipal Matters relating to that Subject, di- 
geſted under proper Heads, in two Books, 3d 
Edition, with Additions. | 
Hauu's Hiſtory of the Pleas of the Crown, publiſhed 
with Notes by So.Low EMLYN, Eſq; 2 Vols. 
L1LLy's Modern Entries of Select Pleadings in the 
Courts of King's Bench, Common Pleas and Ex- 
_ chequer. To which is added, A Collection of 
' Writs in moſt Cafes. The Second Edition, earefully 


A de into Englfh, with many Additional Re- 


PreotrT's New Precedents in Conveyancing : — 
a great Variety of Curious Draughts, publi 
from Original Manuſcripts, with a compleat Table. 

| Grovn®ys and RuDimERTs in Law and EQUITY: 
Comaining Rules or Maxims, with the Boctrine 

upon them; illuſtrated by various Caſes extracted 
from the Books and Records upon which the Jadges 
have built their fokemn Refolations and Determina- 


tions, 
OCTAYV O. 


Crown Crixevir Comyanion : Containing the 
Practice of the Aſſiſes on the Crown Side, and of the 
Courts of General and General Quarter Seſſions of 
the Peace, wherein is included uſeful Precedents of 
Indictments in Criminal Caſes, as well at Common 
Law as thoſe created by Statutes. The 24 Edt/ton 3 
to which is added, the Appointment of the ſeveral 
Officers attending the Circuit, their Duty, ore Te. 

2 Vols. Rv LES, 


e oa 


1 Law. books hate pub 


| Ru LES, OrDers and Nortek s, in; the __ Tack 
''- _ ad Common Pleas, from their 6rft Publication to 
the preſent Time; with a Tranſlation of thoſe Rules 


amined by the Originals: Alſo Reports and Caſes 
on Points of Practice in the Common Pleas in the 
2 "=: of Q Anne, K. George. and K. George II. 
„ "a. * 
_ FLovps' s Proctor's Practice in the Eeclefiallical Conte 
as it js regulated by the Rules and Caſes of Practice 
now in Force; Alſo Acts or Orders of Court fully 
> ded from the Citation to the Execution. of the 
Sentence. Table of Fees, Ec... . 
BF Jacen s Compleat Court- Keeper: Or, Land Stewatd's 
Aſſiſtant. Containing, the Nature of Courts Leet, 
Courts Baron, He. Precedents of Contracts, Leaſes, 
1 Privilege of Tenants; with Variety of Law: 
2 concerning Copyholders: Alſo Stewards Ac- 
* counts, Fees, Wc. with large Additions and Amend- 
ments, and the Precedents in Exgiiþ. 1 
TREATISE of ReyLEvins, DisTRESsBR,, Avow- 
RIES, &c. Shewing how the Law is altered by the 
late Statutes for the more eſſettual ſecuring the Pay- 
ment of Rents: Alſo the Law concerning Elections 
and Returns of Members of Parliament. To Which 


1 are added divers late Statutes, touching the Office of, - 


1 Sheriſß, and paſſing their Accounts, c. 34 Bai. 

3 Lion. e The Office and Duty 
of a Coroner, with curious Precedents. Sas 

ATTorNey's Przacrtice EriroMized: Or, the 

Methods, Times and Expences of Proceedings: in 


1 the Courts of King's Bench and Common Pleas, 


from the Commencement of the Suit, to the Tria], 


final Judgment and Execution; ſo advantageouſly | 


placed in oppoſite Columns, as to ſhew at one View, 
the Agreement or Difference in the Practice of the 
aid Courts. The 6756 Edition. To which is now 

added, The Method of ſuing out and pafling Fines 
and Recoveries, and the EXACT Fees to be * 
at each Office, 
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formerly publiſhed in Latin in oppoſite Columns, eu- 


